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1
PURPOSE

1.1 
To bring member up to date with negotiations on the new community use agreement with Longridge High School

1.2
Relevance to the Council’s ambitions and priorities

· Council Ambitions – To make peoples lives safer and healthier

· Community Objectives – Increase participation amongst target groups

· Corporate Priorities - Increase opportunities for people to access cultural activities, improve the health of people in the area

· Other Considerations - none

2
BACKGROUND

2.1
At the last meeting of Community Committee a draft agreement was presented, setting out the principles of a new agreement that, if signed up to by both parties, would take effect from 1st April 2008.

2.2
Committee endorsed the overall document and asked that it be drawn up into a formal agreement

2.3
They did however express concern over separating the Council’s revenue and capital contributions, favouring an all encompassing hire fee rather than hire fee with additional capital works. Officers were asked to carry out further negotiations with the school to see if the issue could be resolved.

3
ISSUES

3.1
The Director of Community Services wrote to the school asking for the agreement to be amended so that any capital contribution could be incorporated within a single hire fee.

3.2
A reply from the head teacher however has made it quite clear that the school wish to remain with version previously negotiated through the working group. This would mean that we would pay a basic hire fee, based on general running costs, plus a negotiated agreement on future contributions to capital works. Our percentage contributions would reduce from current levels to those associated with the hire charge.

3.3
Although this is not the Council’s preferred solution it is the only remaining issue that stands between the two parties signing up to the new agreement and so members may wish to consider whether the principle is worth pursuing or that a compromised new agreement is the overall best option.

3.4
Judging by the response from the school it is unlikely that they will accept a compromise.

4
RISK ASSESSMENT

4.1
The approval of this report may have the following implications

· Resources – Approval of this report does not effect any previously reported financial implications.

· Technical, Environmental and Legal – A more complete document has been produced by the Council’s Solicitor in consultation with the Community Development manager. The version supplied does show a revenue/capital split. 
· Political – There is undoubtedly a political dimension to this issue as local councillors are dealing with public enquiries on the future of the centre

· Reputation – The reputation of the Council is sure to be examined in the local media and such coverage will be determined by the outcome of the decision before members.
5
RECOMMENDED THAT COMMITTEE

5.1
Note the contents of the report and

5.2
Consider whether to accept the enclosed agreement with separate revenue and capital elements

5.3
Agree for the document to be forwarded to the School Governors and County Council Legal Services for consideration

John Heap

DIRECTOR OF COMMUNITY SERVICES

Background papers:

1. Revised Agreement, Correspondence with Longridge High School

For further information please ask for Chris Hughes, Tel: 01200 4479

CH/SW/Rep Com/Jan08 Longridge Dual Use

Longridge School Dual Use: Note on historic arrangements
The issue

There is some ambiguity as to the position in respect of ownership of assets at Longridge High School.  

John Gorton drafted a note for Chris Hughes on the position in respect of the old Agreement last year.  This is attached to the hard copy of this note. 

I agreed to review any other documents that could be found in respect of the old arrangements in order to see whether they could shed any light on this matter.  This note summarises the results of my review.

Agreement for the Management of a Joint Sports Complex

This agreement was dated 15 June 1979 between Lancashire County Council (“LCC”) and Ribble Valley Borough Council (“RVBC”).  It stated at clause 1 that:

“The Borough Council have agreed to provide, at their own expense the following recreational facilities namely, two squash courts, viewing gallery and changing facilities, an office bar and store …and to contribute to the cost of the provision by the County Council of the following recreational facilities namely sports hall, extra changing facilities, equipment store, entrance hall, social area and corridor, floodlighting for an all-weather hard porous sports pitch and external works … such facilities (hereinafter called “the extra facilities”) being additional to those which would normally be provided at the school.”

The plan which was originally attached to this agreement is no longer attached, so it is difficult to know exactly which facilities are “the extra facilities” (presumably, it is all of those listed).

Paul Timson’s File KA6.5.8 Longridge Centre Joint User Agreement

The file commenced in November 1989 with a memo from J Heap to P Timson and others noting that a joint use agreement was to be renegotiated.

The files contains various piecemeal information and, without background knowledge, it is difficult to soft out the most pertinent material.  However, the following information may be useful:

A draft agreement in this file:

· notes that RVBC provided, at its expense, two squash courts, a viewing gallery and changing facilities, an office bar and store (as well as agreeing to contribute to the cost of other listed facilities) (first clause 2);

· provides that RVBC has responsibility for the repair and maintenance of these (Schedule B, Part II);

· provides that RVBC is liable for certain costs, including “loan charges on the apportioned capital costs of buildings and initial equipment provided by RVBC (clause 7(b)).

A note (dated 30 November 1990) on a meeting held on 2 November 1990 between officers of RVBC, representatives of school staff and governors and officers of LCC, notes (at point 2) in respect of “facilities within the agreement” that:

“Discussion took place around joint facilities which would remain within the agreement and therefore under the control of the Governors; facilities which the Governors may wish to withdraw from the agreement and facilities which may become the sole responsibility of the Borough Council i.e. would be under the control of the Borough Council and would not be subject to shared costings”.

Facilities which were listed as becoming “the sole responsibility of the Borough Council” were:

“the Squash Courts, floodlighting to hard porous pitch, office bar and store”.

Joint facilities listed “to remain in the agreement” were: 

“hard porous pitch, changing facilities, sports hall, equipment store, car park.”

A handwritten note entitled “Nigel’s suggestions for revised agreement” (Joint Management Agreement) contains, on the second page, the following comments:

“The Longridge “Recreational Complex” facilities were jointly provided in 1978, by Lancashire County Council of the one part and The Ribble Valley Borough Council of the other part….  

Provision/section (i.e. who provided/paid for what):

1(a)  
The Borough Council have provided at their own expense the following recreational facilities namely:

· Two squash courts

· Viewing gallery and changing facilities

· Office and reception office

· Bar and store

· Staff room and toilet provision

· Additional sports hall storeroom (one)

1(b)
  The Borough Council contributed to the cost of the provision, by the County Council, of the following Recreational facilities namely: 

· original sports hall, store

· entrance hall, social area and corridor 

· floodlighting for hard porous pitch

2(a)  
The Borough Council also contributed to the costs of the provision, by the County Council, of the following recreational facilities, namely:

· extra changing facilities

· sports hall

· external works

such facilities (hereinafter called the “extra facilities”) being additional to those which would normally be provided at the school.

2(b)
The Borough Council provided at their own expense a new (one) storeroom for the Sports Hall to directly replace the original storeroom….

3(a)
The extra facilities described in 2(a) and (b) together with the schools original changing facilities and hard porous pitch shall hereinafter be called the “Recreational Complex”….

An old draft agreement in the file which appears to be based on the 1979 agreement again refers to RVBC agreeing to provide squash courts etc. at their own expense

A letter from the Association of District Councils dated 31 January 1991, which in turn attaches a letter from the Department of Education and Science to the County Solicitor at Gloucester County Council, dated 18 December 1990, discusses section 42 of the Education (No 2) Act 1986.
  This conferred power on the governing bodies of county and maintained special schools the power to control the use of their school premises out of school hours.  

The requirement of section 42 was for the governing body to control their premises at all times out of school hours “and they are not empowered to delegate to any other body… the management of this function, whether wholly or for specific blocks of time.”  

The latter letter notes:

“…since a governing body cannot delegate its power to control the use of school premises… any agreement providing for joint management of school premises, to the extent that it sought to take the use of school premises out of the control of the governing body would be invalid and therefore unenforceable.”

The letter goes on to discuss what might/might not constitute “school premises,” and does note that “In the Department’s view, they are not necessarily co-terminous with ownership of the land, by the LEA, governors or trustees….” 

The letter leaves the position ambiguous as to whether or not facilities can be controlled by others; the key issue seemingly being whether the parts of the premises concerned are surplus to the requirements of the school.

A letter from John Heap to Jeremy Harries at the Sports Council, dated 7 October 1994, raises various queries (presumably raised by P Timson) in relation to the synthetic pitch.  The comments appear to be in relation to a draft agreement on the Longridge High School floodlit artificial pitch, dated 18 May 1994.  

One of these queries is:

“4.3
is the pitch really a “school facility” (i.e. what happens if the school goes grant maintained?)”

There is nothing in the file to explain whether or not these queries were addressed.

A draft dual use Agreement dated January 2004 provides, at clause 5, that:

“In the event of any party seeking to terminate the agreement with retention of full and exclusive title to the jointly funded facilities described in Schedule F, the party proposing the action shall, unless otherwise agreed between the parties, pay to the other parties a financial contribution calculated on the basis of the other parties percentage share of repair and maintenance of buildings costs, as set out in Schedule E, applied to the current valuation of the jointly funded facilities, at the time of termination, whichever is greater, less an adjustment to reflect any element funded by the Sports Council or other external source calculated pro rata to the initial capital cost.  The method of valuation to be applied to each item comprising the “facilities” individually.” 

In this draft, Schedule F has RVBC “provision” listed as “2 squash courts, viewing gallery and changing facilities, an office bar and store”, LCC’s provision with RVBC contribution as “Sports Hall, Extra changing facilities, equipment store, entrance hall, social area, floodlighting to all weather pitch” and LCC provision as “all weather pitch, gymnasium/assembly hall and changing facilities.”

Schedule A lists certain areas (including the viewing gallery, bar and social area, but not the squash courts) as being “borough council exclusive use areas”. 

The final version of the Agreement, a copy of which is in the file, dated 1 April 1995, differs from the above draft.  

In particular, Schedule F has been replaced with a new Schedule F which refers only to the provision of the synthetic pitch.  There is nothing in Paul’s file to suggest that he agreed to this amendment, although there is a memo from John Heap, confirming that John Heap was happy that the final draft accorded with the negotiated drafts.

Schedule A of the final Agreement again refers to certain areas being “Borough Council Exclusive Use Areas”.

Initial conclusions

The above review would therefore suggest that RVBC provided, at their own expense two squash courts, viewing gallery and changing facilities, an office bar and store and contributed to the cost of the provision by LCC of the sports hall, extra changing facilities, equipment store, entrance hall, social area and corridor, floodlighting for an all-weather hard porous sports pitch and external works.

Initially, it would appear that certain areas were within the exclusive control of RVBC, but over time (and perhaps as a result of the consequences of section 42 of the Education (No 2) Act 1986), such control was relinquished.  

There are suggestions in email correspondence between Lawson Oddie and John Gorton that certain parts of the Longridge site are shown as RVBC’s assets within RVBC’s accounts.  This should be clarified if we wished to maintain that we continue to have an interest in the buildings.

John Gorton has confirmed that the land on which the buildings and facilities stand is wholly owned by LCC (as are the buildings).  From a strict legal viewpoint, the facilities are therefore wholly owned by LCC.  

However, given the above history, RVBC may be able to maintain an argument, based upon constructive trusts/proprietary or promissory estoppel/estoppel by convention etc. (i.e. based in equity), to substantiate a claim that it has/should continue to have some kind of equitable interest in the property.  

Such an argument would run along the basis that:

· RVBC pumped substantial financial sums into the sports facilities at the school based upon on the understanding, which was shared with LCC and the Governors, that RVBC would be able to use the facilities for community use, and

· it therefore now has a continuing interest in the buildings and their use and cannot/ought not be estopped from using the buildings for community use; and/or

· as RVBC relied upon LCC’s/the Governor’s promises in respect of RVBC’s continuing use of the school, LCC and the Governors cannot now revoke such promises to the detriment of RVBC.

The weakness with any such argument would be the most recent agreement, which contains scant reference to RVBC’s historic contributions.

DEBBIE NUTTALL 7 January 2008
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AGREEMENT FOR COMMUNITY USE OF THE SPORTS FACILITIES AND EQUIPMENT AT LONGRIDGE HIGH SCHOOL

1.
BACKGROUND AND GOVERNING PRINCIPLES

Making schools accessible to the local community can raise pupils’ motivation, improve security for school sites and improve links between the school and the community.  Community use of schools is therefore encouraged.  Legislation specifically requires schools’ governing bodies to have regard to the desirability of school premises being made available for community use. 

The Lancashire County Council (“LCC”) and Ribble Valley Borough Council (“the Council”) first collaborated in relation to community use of Longridge High School (“the School”) via the “Longridge High School, Agreement for the Management of a Joint Sports Complex” which was made on 15 June 1979.  Under this agreement, the Council agreed to provide, at their own expense, various recreational facilities and to contribute to the cost of the provision by LCC of further facilities, such facilities being additional to those which would normally be provided at the school.

The governing body of Longridge High School (“the Governors”) and RVBC collaborated again in relation to community use of the School in 1995, via an “Agreement for Dual Use of Sports Facilities”, made on 1 April 1995 (“the Dual-Use Agreement”).  LCC was also a party to the Dual-Use Agreement.  RVBC again contributed to the cost of recreational facilities under the Dual-Use Agreement.

The Council gave notice in respect of the Dual-Use Agreement on 8 January 2007 and it therefore came to an end on 7 January 2008.  Another agreement between the Governors, the Council, LCC and the Sports Council, dated 17 July 1995, also relating to the management of community use facilities at the School, is still in existence.  

Despite the termination of the Dual-Use Agreement, the Governors and the Council are keen to continue to work together in order to encourage and achieve community use of the sports facilities at the School.  

The Council has already committed substantial funding towards improving the sports facilities at the School under the previous agreements referred to above, and is therefore eager and equitably entitled to continue to receive some benefit from these facilities.  The Council also has a continuing need for certain sports facilities in the Longridge area and the School is in a position to provide such facilities.

The Governors, in turn, are keen to continue to utilise the School’s sports facilities for the benefit of the local community provided that they are reimbursed for the additional costs that they would incur in making the School’s facilities available “out of hours”, and are mindful that the Council has contributed sums to various facilities at the School (such facilities being additional to those which would normally be provided at the school).

To these ends the Governors and the Council have made the following agreement (“the Agreement”).  The Agreement will govern the relationship between, and the respective responsibilities of, the Governors and the Council in relation to community use of the sports facilities and equipment at the School by the Council.

The Agreement is intended to operate as a hire agreement, with the Governors charging the Council an hourly hire charge for the Council’s use of the School’s facilities.  The hourly hire charge is intended to reimburse the Governors for the costs that they will incur in making the facilities available (i.e. heating and lighting costs), and will NOT include a profit element.  

As an act of good faith, the Council has agreed, in addition to the hourly hire charge, to pay towards certain capital costs relating to the sports facilities.  Such payments are to be made on the understanding that the money will be used for specific stated purposes (and such purposes only) within agreed timescales, and that the Council will continue to derive benefit from the sports facilities in future months.  

Should the Agreement be terminated before such benefits have accrued to the Council, or should the capital be used for purposes outside those agreed between the parties (or not used at all within the agreed time-scales), the Governors agree to repay, and the Council reserves the right to reclaim, a corresponding proportion of the capital sums paid.  

In the case of any dispute between the parties as to the interpretation of any clause of this Agreement, the clause will be considered in the context of the whole of the Agreement (including this, section 1).

2.
  SCOPE

2.1  
This Agreement is made on ……………….2008 between:

· the Governing Body of Longridge High School which is incorporated under the Education Act 2002 Section 19 and which has the power to enter into this Agreement (“the Governors”); and 

· the Ribble Valley Borough Council (“the Council”).

2.2  
The Agreement governs the relationship between, and the respective responsibilities of, the Governors and the Council in relation to community use of the Sports Facilities and the Equipment (as defined in clauses 4.2 and 4.3 below) at the Longridge High School, Preston Road, Longridge, Lancashire PR3 3AR (“the School”) by the Council.

3.
TERM AND TERMINATION

3.1  
The Agreement will commence on 1st April 2008 and will continue in force until terminated by either party in accordance with clause 3.2 below. 

3.2  
Subject to clauses 5.4 and 8.3 below (which deal with repayment of capital by the Governors in the event of a party terminating the Agreement), either party may terminate the agreement by giving the other party at least one full school term’s written notice.  The notice will take effect on the last day of the following term (thus, if notice were given during the Summer holidays the notice would not take effect, and the Agreement would not be terminated, until the last day of the Spring term: the Autumn term being one full term’s notice, and the following term being the Spring term).  In order to be valid, any such a notice must specify:

· why the party wishes to terminate the Agreement; 

· what proportion of the capital will be repaid to the Council upon termination and

· the date on which the notice will take effect (i.e. the last day of the following term after allowing for one full term’s notice).

4  .
HIRE AGREEMENT

4.1  
The Governors agree to give the Council a licence to use, and the Council agrees to pay, the agreed hire charges (as defined in clause 7) for, the Sports Facilities and the Equipment (as defined below) at the School during the Agreed Times.  

4.2  
The Sports Facilities comprise of the following facilities at the School:

· the sports hall;

· the synthetic pitch;

· the squash courts;

· the main changing rooms; and

· the car park adjacent to the synthetic pitch. 

Each of these facilities is marked on the plan at Schedule 1 to this Agreement.  These facilities are collectively referred to in this Agreement as “the Sports Facilities and will be hired en bloc.

4.3  
The Equipment includes, at a minimum, the following equipment at the School (together with any other equipment which the parties agree may be used by the Council):

[Agreed list to be specified here)
This equipment is collectively referred to in this Agreement as “the Equipment”.

4.4    
The times at which the Governors will make the School Facilities and the Equipment available to the Council (the “Agreed Times”) will be agreed between the parties as follows:

4.4.1  
Prior to the start of each academic year (i.e. before 1 September in any given year):

· The Council will send to the Governors a “core programme” setting out the Council’s requirements (on a term-by-term basis in respect of term-time and in respect of each of the holiday periods during that academic year). 

· The Governors and the Council will agree the periods during which the Sports Facilities and the Equipment are to be made available by the Governors to the Council during that forthcoming academic year based upon this “core programme”.  In so far as they are able, the Governors will endeavour to meet the Council’s requirements as set out in its submitted “core programme”.  Where they are unable to do so, the Governors will provide the Council with an explanation as to why this is the case and will endeavour to provide reasonable alternatives.  

· Once agreement has been reached, the agreed periods for the academic year will be set out in a final timetable (“the Timetable”).

4.4.2  
Prior to the start of each term, the parties will each review the Timetable in respect of both the forthcoming term (and the holiday periods within and immediately following that term).  If either of the parties requires adjustments to be made to the Timetable, it will negotiate with the other party with a view to jointly agreeing upon a variation to the Timetable.  Any such variation to the Timetable will be recorded in writing and appended to the Timetable.

4.4.3  
Both of the parties acknowledge that:

· in order for the Council to use the facilities efficiently and effectively for community use, forward planning by both of the parties is required;

· in order for the Governors to use the School for school use, it may, on rare occasions, sometimes prove necessary for emergency works to be carried out in the Sports Facilities during the Agreed Times on short notice.

With these considerations in mind:

· the Governors agree that, in so far as is reasonably practicable, they will make the Sports Facilities and the Equipment available for use by the Council during the Agreed Times and will give the Council at least one full term’s notice of any non-emergency works that need to be carried out during the Agreed Times; and

· the Council agrees that: (i) where the Governors provide them with at least one full term’s notice of any non-emergency works that need to be carried out during the Agreed Times; and (ii) where the Governors advise them of any essential emergency works that must be carried out during the Agreed Times, they will co-operate with the Governors in agreeing to vary the Timetable in order to accommodate these;

· both parties agree that the Council will pay for the use of the Sports Facilities and the Equipment on the basis of the Agreed Times as set out in the Timetable (regardless of actual use by the Council) unless the Sports Facilities and the Equipment are unavailable for use during the Agreed Times.  Where the Sports Facilities and the Equipment are unavailable for use during the Agreed Times (for whatever reason), the cost of hire for these unavailable periods will be deducted from that term’s hire charge.

5.
  THE GOVERNORS’ RESPONSIBILITIES 

5.1  
The Governors will have responsibility for the control and management of the Sports Facilities and the Equipment throughout the period covered by the Agreement, including (but not exclusively), full responsibility for:

5.1.1  
Maintaining and paying for full and adequate building and public liability insurance for the Sports Facilities and, where applicable, for the Equipment;

5.1.2  
Addressing all health and safety issues (including informing the Council immediately about any health and safety risks and drawing up a health and safety protocol) relating to the Sports Facilities and the Equipment;

5.1.3  
Ensuring that environmental conditions (heating, lighting, humidity etc.) within the Sports Facilities are of the standard that might reasonably be expected by users of facilities of this type;

5.1.4  
Ensuring that the Sports Facilities and the Equipment are maintained and cleaned to a standard that might reasonably be expected by users of facilities or equipment of this type (including ensuring that any inadequate part of the Sports Facilities or Equipment are/is replaced, when necessary);

5.1.5  
Ensuring that routine repairs to the Sports Facilities and the Equipment are carried out as soon as is reasonably possible and, wherever possible (and in accordance with clause 4.4.3 above), that such routine maintenance is carried out outside of the Agreed Times; 

5.1.6
  Ensuring that essential emergency works to the Sports Facilities and the Equipment are carried out outside of the Agreed Times whenever possible and that the Council are informed as soon as possible about any such works which need to be carried out within the Agreed Times; and

5.17
  Ensuring that the Sports Facilities and the Equipment are made available to the Council at the Agreed Times in a condition that is appropriate and safe for their intended use and, where this is not reasonably practicable, ensuring that a requisite deduction is made to the monthly hire charges to reflect any non-availability.

5.2  
The Governors will produce protocols with regard to community use of the School prior to the commencement of the Agreement.  Such protocols, will, at a minimum, deal with the following issues:

· Security and key holder responsibilities;

· Health and safety guidelines;

· Fault/incident reporting; and

· Call Out procedures.

5.3.
  The Governors agree that the hire charges are intended to reimburse the Governors for costs incurred in making the Sports Facilities available to the Council (heating, lighting etc.) only, and that any hire charges received from the Council will be used exclusively for such purposes.  

5.4
  The Governors agree that:

· any capital payments that the Council makes to the Governors (over and above the hire charges) will be used only for the jointly agreed (Sports Facilities or Equipment related) purposes and will be used within the agreed timescales; and

· any such payments are made by the Council on the understanding that the Council will continue to derive benefit from the Sports Facilities and the Equipment in future months.  

If the Agreement is terminated before such benefits have accrued to the Council, or if the capital is used for purposes outside the agreed purposes or timescale, the Governors will therefore immediately repay a corresponding proportion of the capital payments to the Council.  

5.5  
The Governors agree:

5.5.1  
that as a Governing Body, they have the power to enter into this Agreement and the execution and terms of this Agreement have been approved at and by the necessary meetings of the Governors;

5.5.2  
to ensure that each of the current Governors will sign the form in Appendix 1 to the Agreement and to ensure that each and every new incoming governor signs the ACCEPTANCE FORM at Appendix 1 before they are accepted as a new governor; and

5.5.3  
to procure, so far as they are able, that those persons employed at the School who are associated with these arrangements comply with the terms of this Agreement.

6.
  THE COUNCIL’S RESPONSIBILITIES

6.1  
The Council will have responsibility for the following throughout the period covered by the Agreement:

6.1.1.
  Devising the “core programme” and programming for community use of the Sports Facilities and the Equipment;

6.2.2
  Providing, and insuring their, staff to facilitate community use of the Sports Facilities and the Equipment;

6.2.3
  Adhering to the protocols produced the Governors in accordance with clause 5.2 above and adhering to any other reasonable requests or instructions of the Governors in respect of health and safety or security at the School;

6.3.3  
Paying the agreed hire charge (as explained below, this will be an hourly fee for the Council’s use of the Sports Facilities and Equipment during the Agreed Times) in accordance with clause 9; and.

6.3.4
  Making capital payments to the Governors in accordance with clause 8.1 and 8.2 and subject to clauses 5.4 and 8.3.

7.
  THE HIRE CHARGE

7.1
  The “hire charge” is an agreed hourly fee to be paid by the Council to the Governors for the Council’s actual use of the Sports Facilities and Equipment during the Agreed Times.  

7.2
  The hire charge will reimburse the Governors for actual costs that they are likely to incur in making the Sports Facilities available to the Council (heating, lighting etc.) only.  

7.3
  The hire charge that will be applicable in respect of a given academic year will be agreed between the parties prior to the start of that academic year (i.e. before 1 September in that year) and will include a specified proportion of the following costs:

· Energy Costs (electricity, gas or other fuel) in respect of the Sports Facilities;

· Cleaning costs in respect of the Sports Facilities;

· Routine repair and maintenance in respect of the Sports Facilities.

These calculations shall be based on an agreed formula that takes into account the number of hours used and the cost associated with those hours. (Agreed formula to be inserted) 

7.4  
The Governors will provide documentation to evidence the actual costs incurred in a given academic year and will account to the Council for any overpayments made by the Council as soon as possible at the end of each academic year.  All costs and invoices will be agreed between the School’s bursar and the Council’s accountant on a periodic basis.

7.5  
If, due to unforeseen increases in the elements making up the costs, the costs are likely to, or in fact do, increase during an academic year from those budgeted and agreed to at the start of that year, the Governors may approach the Council with evidence of these increased costs and seek to negotiate a new hire charge.  In such circumstances, both parties agree to negotiate in good faith in order to agree upon a new hire charge that fairly reflects the Governors’ actual costs.  If agreement cannot be reached on a new hire charge, the hire charge agreed for that academic year will remain in place either until the end of that academic year or until the agreement is terminated by either party, whichever is sooner.

8.  
CAPITAL COSTS

8.1
  As an act of good faith, and on the basis that, and in consideration for, the Council continuing to derive a benefit from its continuing use of the Sports Facilities and the Equipment in future months, the Council will, in addition to the hourly hire charge, pay towards certain capital costs relating to the Sports Facilities.  These capital costs will be based on a capital programme that is to be agreed by both parties (as set out in clause 8.2 below).

8.2  
The Council’s contribution to capital costs relating to the Sports Facilities will be based upon the percentage ratio of the Council’s and the School’s use of such facilities.  [TO BE AGREED AND INSERTED:] The parties will agree upon what, if any, contributions are required, using the following procedure:

8.2.1
Before the commencement of this Agreement, the Governors will identify which capital works will be required over the next five academic years in order to improve the Sports Facilities.  They will provide the Council with a list, setting out the required works, explaining why such works are necessary, and placing the works in priority order, with suggested implementation dates for each part across the five-year period;

8.2.2
The Council will review the Governors’ list of proposed works and will either, agree to this list, or suggest variations to it.  Where variations are suggested, the Council will explain why it considers the variations to be necessary;

8.2.3
Once the parties have agreed upon a programme of capital works, the agreed programme will be recorded in a document to be signed by a representative of each of the parties (“the Agreed Five Year Programme”).  The Governors will then take steps to implement the Agreed Five Year Programme in accordance with the timescales agreed within it.  In doing so, they will demonstrate value for money by providing the Council with evidence of competitive tendering and will use their reasonable endeavours to meet with the agreed timescales.

8.3


8.3.1
  Any contributions to capital costs made by the Council will be made on the understanding that the Governors agree to use the money for the mutually agreed purposes and within the mutually agreed timescales.  If the Agreement is terminated (by either party) before such benefits have accrued to the Council, or if the capital is used for purposes outside the agreed purposes or timescale, the Governors will immediately repay a corresponding proportion of the capital payments to the Council.  

8.3.2  
The parties have agreed that, in the event of the Governors terminating the Agreement, the following percentages fairly reflect a “corresponding proportion of” the capital costs paid by the Council under this Agreement.  (For the avoidance of doubt, the Council reserves its rights in respect of any capital contributions made prior to the commencement of this Agreement).  In each case, the time periods will reflect the actual academic year that is used by the School and will be calculated from the point at which the notice of termination takes effect:

· Schemes carried out within that academic term: 100%

· Schemes not carried out within that academic term but carried out less than one full term ago: 75% 

· Schemes carried out more than one full term ago but less than one academic year ago: 50%  

· Schemes carried out more than one academic year ago but less than two academic years ago: 25%

· Schemes carried out two or more academic years ago: 0%.

9.  
PAYMENT

9.1  
The school shall invoice the Borough Council for time used on a term-by-term basis using the hire charge that was agreed (in accordance with clause 7) by the parties for that academic year. 

9.2  
The Council agrees to pay any undisputed invoices within 30 days of receipt.

9.3  
Where an invoice is disputed, the parties will work together to resolve the dispute and will provide the other party with documentary or other evidence to support their contentions. 

10.  
MANAGEMENT AND DEVELOPMENT

10.1  
Operational and development issues relating to community use of the School by the Council or to matters covered by this Agreement will, in the first instance, be dealt with by a management group (as explained in clause 10.3 below, certain issues will initially be considered by a sub-group).  The management group will consist of the following four people:

· The Head Teacher of the School;

· The Bursar of the School;

· The Community Development Manager of the Council;

· An accountant of the Council.

If the any of above people cannot attend, they may nominate a representative to attend the meeting in their place.

10.2  
The management group will meet once a term.  Any issues that require broader agreement must brought to the attention of the Governors and the Council.

10.3
  Joint programming and development opportunities will, in the first instance, be dealt with via a sub-group consisting of PE and sports development staff (from the School and the Council respectively).  The sub-group will submit any proposals to the management group for consideration.

11.
  SEVERABILITY

11.1  
The obligations contained in this Agreement are severable.  

12.
VARIATIONS

12.1
This Agreement may only be varied in writing by a document executed by both parties to this Agreement.

This Agreement has been signed and dated by the following authorised signatories on behalf of the parties.

	The Director of Community Services on behalf of 

RIBBLE VALLEY BOROUGH COUNCIL (the Council)
	)))
	Authorised Signatory



	Date:
	
	

	The [                  ] on behalf of 

THE GOVERNING BODY OF LONGRIDGE HIGH SCHOOL 

(the Governors)


	)))
	Authorised Signatory

	Date:
	
	


APPENDIX 1

The following Governors (who together comprise all of the current Governors of the Longridge High School) have each individually and collectively agreed to:

· accept and to ensure compliance with the terms of the Agreement for Community Use of the Sports Facilities and Equipment at Longridge High School made with the Ribble Valley Borough Council on ……………2008 (“the Agreement”); and

· ensure that each and every new incoming governor signs an ACCEPTANCE FORM in the same form as that set out beneath the table below BEFORE they are accepted as a new governor.

	Name of Governor
	Signature of Governor
	Date of signature

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


…………………………………………………………………………………………..

ACCEPTANCE FORM

I …………………………………………………(name of proposed new governor) 

agree to accept and to ensure compliance with the terms of the Agreement for Community Use of the Sports Facilities and Equipment at Longridge High School made with the Ribble Valley Borough Council in 2008 (“the Agreement”)

Signed…………………………………………………………………………………..

Dated……………………………………………………………………………………

SCHEDULE 1
PLAN

[To be provided]
DECISION 














� 	This was repealed by the Education Act 1996, section 582(2).  I do not know what the current law provides, since we have limited experience of current Education Law.  I could research this, if required, but it would take some time.
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