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1
PURPOSE

1.1
To inform the Committee of the current situation in relation to compliance with the conditions imposed by the Committee on 18 January 2008 on the retrospective planning permission 3/2007/0699/P for a 10kw wind powered generator on a 12m freestanding column on land to the north of Clerkhill Road and to the rear of the abattoir in Wiswell; and for Committee to make a decision in respect of future action.

1.2
Relevance to the Council’s ambitions and priorities:

· Council Ambitions – The effective monitoring and enforcement of the planning conditions will assist the Council to protect and enhance the existing environmental quality of our area.

· Community Objectives – The effective monitoring and enforcement of the conditions will contribute to the quality of the environment.

· Corporate Priorities -  The effective monitoring and enforcement of the conditions will promote the Council’s priority of conserving the countryside.

· Other Considerations – None.

2
BACKGROUND

2.1
There is a condition imposed on the permission which restricts the permission to a temporary period expiring on 31 January 2009 unless a further permission has been sought or granted prior to that date.   The other conditions are as follows:

1.
Within one month of the date of this permission, precise details of a scheme of tree planting in the area between the wind turbine and the adjoining residential property, Wiswell Moor House Farm, shall be submitted to and approved in writing by the Local Planning Authority.  The agreed planting scheme shall then be carried out in its entirety during the current planting season (ie before 31 March 2008). Thereafter, this planting shall be maintained for the life of the wind turbine to the satisfaction of the Local Planning Authority.   This maintenance shall include the replacement of any tree or shrub which is removed, or dies, or is seriously damaged, or becomes seriously diseased, by a species of similar size to those originally planted.  

REASON:  In the interests of visual amenity and the amenities of an adjoining residential property, and to comply with Policies G1 and ENV1 of the Ribble Valley Districtwide Local Plan. 

2.
Within one month of the date of this planning permission, precise details of a timer device which will ensure that the wind turbine does not operate at times of the day/year when it might cause a nuisance of flicker to the adjoining residential property, shall be submitted to and approved in writing by the Local Planning Authority.   Within a further one month of the Council’s written approval, the device shall be fitted and shall be operative at all times when the turbine is in use.  If, two months from the date of this permission, the device has not been fitted, the turbine shall not be used.  

REASON:  In the interests of the amenities of an adjoining residential property and to comply with Policy G1 of the Ribble Valley Districtwide Local Plan.  

2.2
A report on the same issues was considered by Committee at the meeting on 6 March 2008. 

2.3
At that time, a planting scheme was in the course of preparation.  

2.4
In respect of the timer device, the applicant’s agent had advised that the technical details had not been finalised.  He did, however, give an assurance that the turbine would not be used (except for short periods for essential testing purposes) until the device had been fitted and was fully operative.

2.5
It was stated in the previous report that the applicant appeared to be cooperating with the Council and that he fully intended to comply with the intentions of the planning conditions.  It was stated that the only short coming was that the stated deadlines for the submission of the respective details might not be met.  The opinion was expressed that the most important matter was that the required works (ie the planting and the fitting of the timer device) were satisfactorily implemented.  

2.6
Notwithstanding that the applicants appeared to be willing to comply with the conditions, it was nevertheless recommended in the previous report that Committee “authorised that appropriate enforcement action be taken in the event that the required screen planting is not implemented before 31 March 2008, or if the turbine is used for prolonged periods (ie for purposes other than short period testing) without the required timer device having been fitted and being fully operative”.  Committee resolved in accordance with that recommendation;  and also that a further report go back to a future meeting detailing the progress and also outlining the possible enforcement action including the removal of the wind turbine.  

3
THE CURRENT SITUATION

3.1
Three letters have been received from and on behalf of the residents of Wiswell Moor House Farm which adjoins the site.  The following is a summary of the points made in those letters.

(i)
At around 60 rpm the mast sways and makes a metallic clanking and grinding noise under the strain.

(ii)
When the turbine is running at scares their sheep and makes it impossible to get them into their handling pens which are near the base of the turbine.

(iii)
The turbine is operating without the timer device in breach of the planning condition.  This should be enforced against.

(iv)
The trees which were planted were not properly protected and have been eaten and trampled by the applicant’s pet sheep and are now broken, leafless or dead.

(v)
The numerous problems are principally because the turbine is too close to the neighbour’s farmyard and house, in contravention of the guidelines set by the Department of Trade and Industry. 

3.2
The planting scheme was agreed and was implemented on 3 April 2008.  Other than that it was three days after the stated deadline, this condition was therefore satisfied.  The trees, however, were not properly protected from livestock, and most appear to have failed.  As the applicant could be required to replace the failed trees under the ongoing maintenance elements of the condition, there is no breach of this particular condition.

3.3
At the time of preparing this report, the details of the timer device had still not been submitted for the Council’s approval.  The author of this report, however, witnessed the turbine in operation on 1 July 2008 and it is understood from a nearby resident that it had been operating for about five weeks prior to that date.  This operation of the turbine is therefore clearly in breach of the relevant planning condition.  

3.4
A Breach of Condition Notice in respect of this condition was, therefore, served on the applicant on 4 July 2008.   This requires the use of the turbine to cease within 30 days (which is the minimum which must be given on this type of Notice).  The applicant has, however, been strongly advised, in a covering letter, top cease the use of the turbine immediately.   Failure to comply with this Notice leaves the applicant liable to immediate prosecution in the Magistrates’ Courts.  

4
RISK ASSESSMENT

4.1
The approval of this report may have the following implications

· Resources – None.

· Technical, Environmental and Legal – The main aspects of this report relate to the Council’s statutory duties of planning enforcement. 

· Political – None.

· Reputation – The Council’s reputation should be enhanced by the proper monitoring and enforcement of the conditions attached to this planning permission.

5
RECOMMENDED THAT COMMITTEE
5.1
 Endorse the enforcement action already instigated.

5.2 
Authorise prosecution proceedings through the Magistrates’ Court in the event of contravention of the Breach of Condition Notice.

5.3
Authorise that an Enforcement Notice be served immediately after 31 January 2009 in the event that the wind turbine has not been previously removed and no application has been either submitted or granted for its retention after that date.
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For further information please ask for Colin Sharpe, extension 4500.
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