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1
PURPOSE

1.1
To inform the Committee of the current situation in relation to compliance with the conditions imposed by the Committee on 18 January 2008 on the retrospective planning permission 3/2007/0699/P for a 10kw wind powered generator on a 12m freestanding column on land to the north of Clerkhill Road and to the rear of the abattoir in Wiswell.

1.2
Relevance to the Council’s ambitions and priorities

· Council Ambitions – The effective monitoring and enforcement of the planning conditions will assist the Council to protect and enhance the existing environmental quality of our area.

· Community Objectives – The effective monitoring and enforcement of the conditions will contribute to the quality of the environment.

· Corporate Priorities - The effective monitoring and enforcement of the conditions will promote the Council’s priority of conserving the countryside.

· Other Considerations – None.

2
BACKGROUND

2.1
There is a condition imposed on the permission which restricts the permission to a temporary period expiring on 31 January 2009 unless a further permission has been sought or granted prior to that date.   The other conditions are as follows:

1.
Within one month of the date of this permission, precise details of a scheme of tree planting in the area between the wind turbine and the adjoining residential property, Wiswell Moor House Farm, shall be submitted to and approved in writing by the Local Planning Authority.  The agreed planting scheme shall then be carried out in its entirety during the current planting season (ie before 31 March 2008). Thereafter, this planting shall be maintained for the life of the wind turbine to the satisfaction of the Local Planning Authority.   This maintenance shall include the replacement of any tree or shrub which is removed, or dies, or is seriously damaged, or becomes seriously diseased, by a species of similar size to those originally planted.  

REASON:  In the interests of visual amenity and the amenities of an adjoining residential property, and to comply with Policies G1 and ENV1 of the Ribble Valley Districtwide Local Plan. 

2.
Within one month of the date of this planning permission, precise details of a timer device which will ensure that the wind turbine does not operate at times of the day/year when it might cause a nuisance of flicker to the adjoining residential property, shall be submitted to and approved in writing by the Local Planning Authority.   Within a further one month of the Council’s written approval, the device shall be fitted and shall be operative at all times when the turbine is in use.  If, two months from the date of this permission, the device has not been fitted, the turbine shall not be used.  

REASON:  In the interests of the amenities of an adjoining residential property and to comply with Policy G1 of the Ribble Valley Districtwide Local Plan.  

2.2
Reports on these same issues have been considered by Committee at meetings on 6 March 2008 and 11 July 2008.

2.3
In the written report which was considered on 11 July 2008, Members were advised as follows:

· That three letters had been received from and on behalf of the residents of Wiswell Moor House Farm which adjoins the site, in which objections were made to the continued operation of the wind turbine.  

· That the planting scheme had been agreed and been implemented on 3 April 2008.  Other than that it was three days after the stated deadline, this condition was therefore satisfied.  The trees, however, were not properly protected from livestock, and most appear to have failed.  As the applicant could be required to replace the failed trees under the ongoing maintenance elements of the condition, there is no breach of this particular condition.

· That, at the time of preparing the written report, the details of the timer device had still not been submitted for the Council’s approval, but that the author of the report, had witnessed the turbine in operation on 1 July 2008 and it was understood from a nearby resident that it had been operating for about five weeks prior to that date.  This operation of the turbine was therefore clearly in breach of the relevant planning condition.  

· That a Breach of Condition Notice in respect of this condition had therefore been served on the applicant on 4 July 2008.   This required the use of the turbine to cease within 30 days (which is the minimum which must be given on this type of Notice).  That the applicant had, however, been strongly advised, in a covering letter, to cease the use of the turbine immediately.   Failure to comply with this Notice leaves the applicant liable to immediate prosecution in the Magistrates’ Courts.  

2.4
In view of that information, the written report concluded with a recommendation that Committee:

1.
Endorse the enforcement action already instigated.

2.
Authorise prosecution proceedings through the Magistrates Court in the event of contravention of the Breach of Condition Notice.  

3.
Authorise that an Enforcement Notice be served immediately after 31 January 2009 in the event that the wind turbine has not been previously removed and no application has been either submitted or granted for its retention after that date.  

2.5
In the time between the report being written and the Committee meeting, an e-mail was received by the planning officers on 7 July 2008 from  Mr Stephen Tasker (who is not the applicant or the agent for the planning application, but whose company are the suppliers of the wind turbine).  In that e-mail, amongst other things, it was stated that the anti flicker device had been fitted to the turbine.  Receipt of that e-mail was reported orally to Members at the Committee meeting, but it would appear (as confirmed by minute 251) that the impression was given that ‘the piece of equipment had now been received but not yet installed’.  

2.6
Committee therefore resolved in accordance with the three recommendations referred to above, plus the following fourth resolution:

4.
Should the applicant wish to carry out any testing, there should be prior notification to the Local Planning Authority. 

2.7
Mr Tasker addressed the Committee on 12 August 2008 in respect of minute 251.  The main points that he made are as follows:

1.
The anti flicker device has been fitted.

2.
It is difficult to test the device as the conditions which would result in flicker are only likely to occur between 8 and 20 times a year.  

3.
The planting was carried out as required by the planning condition.

3.
THE CURRENT SITUATION

3.1
The Council cannot dispute that the anti flicker device has been fitted.  However, precise details of the device had not first been submitted for the Council's approval as required by the condition.  The condition had therefore been breached, and the Committee’s endorsement of the enforcement action already instigated (resolution 1) was therefore appropriate.  

3.2
Resolution 2 authorised the instigation of prosecution proceedings through the Magistrates Court in the event of contravention of the Breach of Condition Notice.  Whilst there was a breach of the condition, I do not consider it appropriate to take any further action in respect of the Breach of Condition Notice in view of the fact that the device has now been fitted.  

3.3
The Committee’s third resolution relating to the instigation of enforcement action upon the expiry of the existing temporary permission on 31 January 2009 remains valid and will be acted upon at that time if necessary.  

3.4
The Committee’s fourth resolution requires the applicant to notify the Council prior to carrying out any testing.  It would be very difficult for the applicant to comply with this requirement because there is no advance warning of when the combination of the position of the sun and the strength of the wind will combine to cause shadow flicker.  The only way for the effectiveness of the anti flicker device to be monitored would be for the neighbour to inform the Council in the event of flicker occurring.  

3.5
At the Committee meeting on 12 August 2008, Mr Tasker commented that the trees had been planted as required by the condition.  At the same meeting, a neighbouring resident claimed that the trees had been severely damaged by the applicant’s two sheep, and she provided two photographs showing the sheep within the small enclosed field in which the trees had been planted.  

3.6
On 21 August 2008, the author of this report visited the site with the Council's Countryside Officer, David Hewitt.  At the time of this visit, two sheep were in the field containing the trees.  It was observed that approximately 20 trees appeared to have been planted, basically in accordance with the approved scheme.  They had not been properly protected, however, and they have all been defoliated by the sheep.  In the opinion of the Countryside Officer, none of the trees will survive.  

3.7
The applicant’s planning agent has therefore been advised that, in order to comply with the ‘maintenance’ element of the planting condition, all the trees need to be replaced and appropriately protected from damage during the November 2008 to March 2009 planting season.  The letter to the applicant’s agent has been copied to the applicant himself and also to Mr Tasker.  Any response received will be reported to the Committee orally. 

4.
FUTURE ACTION

4.1
With respect to the anti flicker device, it is proposed that no further action be taken other than to respond appropriately to any complaints about flicker which may be received from the neighbouring residents.

4.2
With regards to the failed planting, it is proposed to await any response from the applicant’s agent, and act upon it accordingly.  In view of the uncertainty caused by the temporary permission, it is, of course, possible that the applicant may choose to do nothing in respect of the planting until after 31 January 2009. 

4.3
Generally, it is proposed to await the submission of a renewal application and to determine it in the usual manner, with the decision to be made by Committee rather than under delegated powers.  In the event that no application has been received (or that one has been received and refused) enforcement action will be commenced immediately after 31 January 2009 to secure removal of the turbine.  As some confusion appears to have arisen in recent weeks about the ownership of the land, appropriate enquiries (including Land Registry searches) will be carried out prior to January 2009 to ensure that any Enforcement Notice is served on the correct persons or companies.  
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For further information please ask for Colin Sharpe, extension 4500. 
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