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1
PURPOSE

1.1
To seek member agreement to the undertaking of enforcement action in respect of unauthorised and detrimental work to a listed building at Mellor Lodge, Mellor.

1.2
Relevance to the Council’s ambitions and priorities

· Council Ambitions – To protect and enhance the existing environmental quality of our area.

· Community Objectives – The Ribble Valley Sustainable Community Strategy 2007-2013 has three relevant strategic objectives – maintain, protect and enhance all natural and built features that contribute to the quality of the environment.  Ensure that the design of buildings respects local character and enhances local distinctiveness.  Sustainably manage and protect industrial and historical sites.

· Corporate Priorities - Objective 3.3 of the Corporate Plan commits us to maintaining and improving the environmental quality of the Ribble Valley.  Objective 3.8 of the corporate plan commits us to conserving and enhancing the local distinctiveness and character of our towns, villages and countryside when considering development proposals.

2
BACKGROUND

2.1
Section 7 of the Planning (Listed Buildings and Conservation Areas) Act 1990 concerns the authorisation of works to listed buildings and states that 


7 – subject to the following provisions of this Act, no person shall execute or cause to be executed any works for the demolition of a listed building or for its alteration or extension in any manner which would affect its character as a building of special architectural or historic interest, unless the works are authorised.

2.2
Best Practice Guidance on Listed Building Prosecutions (Department for Communities and Local Government, December 2006) advises that local authorities faced with works to a listed building which are believed to be unauthorised are faced with several possible courses of action, as follows;

a)
do nothing – this is unlikely to be a desired course of action in most cases for a variety of reasons; 

b)
negotiate with the owner to either:

1)
remedy the works to the satisfaction of the authority or, 

2)
where the works are considered to be acceptable, to apply for listed building consent to retain those works already carried out (NB. Such consent is not retrospective in that it does not remove the potential criminal liability that may have arisen under Section 9 of the Act).

c)
issue a listed building enforcement notice;

d)
seek an injunction to stop ongoing works (this can also be used to prevent anticipated breaches) or to require works to be carried out (although such mandatory injunctions, which require a person to carry out works, will only be granted by the courts in exceptional circumstances);

e)
consider whether the tests for commencing a prosecution are met.  At this stage, the option of a formal caution may also be considered.


There is much debate as to when a prosecution should be commenced in preference to the use of an enforcement notice or, indeed, whether the use of one precludes the use of the other.  However, local authorities will note that the two regimes have been established for very different reasons and are capable of co-existing without conflict.


Enforcement enables an authority to require remediation of unauthorised works to a listed building to either bring a building back to its former state or, where that is not practical or desirable, to alleviate the unauthorised works.  The focus for enforcement action is clearly the building itself.  Prosecutions, meanwhile, cannot remediate the building but will, where appropriate, both punish a perpetrator of unauthorised works and act as a deterrent, both to others and to the commission of repeat offences.

2.3
Planning Policy Guidance Note 15 (Planning and the Historic Environment) (1994) paragraph 3.47 also states that enforcement may be intrinsically desirable for the benefit of the building in question, while the work entailed by enforcement may also represent a sufficient response to the offence.  However, unauthorised work may often destroy historic fabric, the special interest of which cannot be restored by enforcement.  Moreover, well publicised successful prosecutions can provide a valuable deterrent to wilful damage to, or destruction of, listed buildings, and it is the Secretary of State’s policy to encourage proceedings where it is considered that a good case can be sustained.

2.4
Section 9 of the 1990 Act concerns prosecutions and states that 


9 – (1) if a person contravenes section 7 he shall be guilty of an offence.


(2) without prejudice to subsection (1), if a person executing or causing to be executed any works in relation to a listed building and under a listed building consent fails to comply with any condition attached to the consent, he shall be guilty of an offence.  


(4) a person who is guilty of an offence under this section shall be liable – 


(a) on summary conviction to imprisonment for a term not exceeding 3 months or a fine not exceeding the statutory maximum, or both; or


(b)
on conviction on indictment to imprisonment for a term not exceeding 12 months or a fine, or both.


(5)
in determining the amount of any fine to be imposed on a person convicted on indictment of an offence under this section, the court shall, in particular, have regard to any financial benefit which has accrued or appears likely to accrue to him in consequence of the offence.

2.5
Section 38 of the 1990 Act concerns listed building enforcement notices and states that:


38 – (1) where it appears to the Local Planning Authority – 

(a) that any works have been or are being executed to a listed building in their area; and


(b) that the works are such as to involve a contravention of section 9(1) or (2), 


they may, if they consider it expedient to do so having regard to the effect of the works on the character of the building as one of special architectural or historic interest, issue a notice under the section  (in this Act referred to as a ‘listed building enforcement notice’).


(2) a listed building enforcement notice shall specify the alleged contravention and require such steps as may be specified in the notice to be taken within such period as may be so specified – 


(a) for restoring the building to its former state; or 


(b) if the authority consider that such restoration would not be reasonably practicable or would be undesirable, for executing such further works specified in the notice as they consider necessary to alleviate the effects of the works which were carried out without listed building consent; or


(c) for bringing the building to the state in which it would have been if the terms and conditions of any listed building consent which has been granted for the works had been complied with.

2.6
Mellor Lodge is a pair of lodges with gates and railings at the Preston New Road entrance to the Woodfold Park Estate.  The lodges are probably of the 1790s by James Wyatt, the architect of Woodfold Hall.  They are listed as one entity at Grade II.  The lodges are also within the registered Woodfold Park Historic Park and Garden (Grade II). 

2.7
The list description refers to the lodges as sandstone ashlar with slate roofs.  Both are single storey, of square plan, linked by iron railings with gates.  Each has a cornice with a blocking course.  Each façade is of one bay and has its central part projecting forward slightly.  The north east and south west sides have sashed windows with glazing bars within architraves with triangular pediments.  Facing the drive, each lodge has a door with architraves and pediment.  

2.8
James Wyatt is described by James Stevens Curl in the Oxford Dictionary of Architecture (2000) as being one of the most outstanding, prolific and successful architects of his time.  He evolved an elegant Neoclassicism, possibly not only derived from his time in Italy, but from studies of the work of Adam.  

2.9
Relevant History


3/84/0566/P – Extension to form single detached dwellinghouse (East Lodge).  Refused planning permission 29 January 1985.  A Building Control record at this time suggests that the East Lodge was in a roofless and dilapidated condition.


15 October 1987 - Listed Building Enforcement Notice served (on site’s previous owner) in respect of the West Lodge and the removal, without listed building consent, of two sliding sash windows with glazing bars and a door.


3/88/0195 and 0196 – extension (West Lodge) and alterations to gatehouses.  Planning permission and listed building consent granted 26 May 1988.  File shows the extension was not built in accordance with the approved plans (eg eaves of the extension higher than that of the historic lodge). 

12 December 1988 - Listed Building Enforcement Notice served (on site’s previous owner) in respect of the West Lodge and its demolition without listed building consent.  Following the unsuccessful rebuild of the historic lodge, and its extension not being built in accordance with approved plans, the matter was taken to the Clitheroe Magistrate on 19 January 1990.  The Conservation Officer’s statement includes:

“This building bears no relation to the plans submitted and does not satisfy any of the design elements which caused the original application in 1988 to be given permission.  The effect of the whole is unsatisfactory and none of the objectives of the grant of planning permission have been secured…”

3/96/0767 and 3/97/0030 – Extension (East Lodge) to preserve and restore a listed building and provide extra accommodation.  Listed building consent granted 6 March 1997 and planning permission granted 3 July 2006.

3/2005/0314 – Renewal of 3/96/0767 sought by present owner.  Listed Building Consent granted 10 August 2005.  This consent contains the following conditions:

2.
Precise specifications of the proposed works to the listed building including detailed drawings, materials, door and window design, and methods of repair shall have been submitted to and approved by the Local Planning Authority before the commencement of works. 



REASON:  In order to safeguard the character and setting of the listed building.

4.
Notwithstanding the proposed extension fenestration of multiple pane windows revised details showing how new windows will complement rather than imitate the historic window style shall have been submitted to and approved by the Local Planning Authority before their use in the proposed works. 


REASON:  In order to safeguard the character and setting of the listed building.

5.
Precise specifications and samples of walling and roofing materials and details of any surface materials to be used, including their colour and texture shall have been submitted to and approved by the Local Planning Authority before their use in the proposed works to the existing listed building and the proposed extension.


REASON: In order to safeguard the character and setting of the listed building.

2.10 
Your Conservation Officer has provided guidance to the building’s owner on ways to achieve condition discharge including a meeting on 20 July 2007 and letters of 5 February, 19 May and 31 July 2007.  


On 5 February 2007 he wrote:


“In order to consider discharge of Condition 2 of 3/2005/0314/P the Borough Council requires detailed drawings of the proposed works of building repair.  This is particularly important for new door and windows.  I note from photos taken in July 2005, that the historic panel door is still on site – could this be repaired?”


On 19 May 2007 he wrote:


“I would remind you that condition 2 of 3/2005/0214/P requests precise specifications of the proposed works to the listed building and for these to be submitted to and approved by the Borough Council before work starts.  In my opinion designs for replacement windows and doors which have been guided by Paragraphs C.37 to C.51 of PPG15 are likely to be acceptable to the Borough Council.”

On 31 July 2007 he wrote:


“Further to our discussion of the conditions attached to 3/2005/0314 I would confirm that in my opinion the Borough Council would not consider, in general, the matching of windows, doors and materials to those in the West Lodge to be acceptable.  This is because the Borough Council’s records show that the West Lodge was subject to enforcement investigations in 1988 (the first related to the unauthorised removal of windows and door;  the second to the demolition of the Lodge) and it would appear that reconstruction has not been entirely faithful to the original with replacement work including poor facsimile.  I would, therefore, suggest that the form of such detail in the East Lodge be based upon examination of the historic record.  For example, Lancashire County Council (Archaeology) may have photographs of the building at the date of listing.  Other possible sources of reference include the local libraries, County Record Office (Preston) and the National Monuments Record (Swindon).  I would again refer you to paragraph C.40 – C.51 and C.37 of PPG15 in respect to general advice upon historic window and door replacement”.


Your Conservation Officer has also provided similar advice to the owner’s builder including guidance on an appropriate style of windows for the extension.  


On 23 April 2007 the owner’s builder was advised that the extension could be sympathetically distinguished from the historic building by the incorporation of painted timber vertically sliding sash windows without glazing bars.   

2.11
The Government’s Planning Policy Guidance Note 15 “Planning and the Historic Environment” (PPG15 1994) states at paragraph C.7 that:


“Modern extensions should not dominate the existing building in either scale, material or situation.  Successful extensions require …   a sensitive handling of scale and detail”.

2.12
Paragraph C.7, Doors and Doorways, of PPG 15 states that:


“Replacement doors should copy the original in the materials, the details of the design and the paint finish.  Modern off the peg doors are not generally acceptable for use in listed buildings.. unpainted hardwood or stained or varnished softwood doors are rarely suitable”.

2.13
Paragraph C.40 , Windows, of PPG 15, windows, states that:


“As a rule, windows in historic buildings should be repaired, or if beyond repair should be replaced ‘like-for-like’.”

Paragraph C.41 states that:


“Within the broad window types such as sash or casement there is a wide variation of detail according to date, function and region.  Standardisation to one pattern – such as the many new ‘Georgian’ sashes which adopt early 19th Century details, should be avoided.  The thickness and moulding of glazing bars, the size and arrangements of panes and other details should be appropriate to the date of the building or to the date when the window aperture was made.”


Paragraph C.47 states that:


“Paint is usually the correct finish for timber windows;  staining is not a traditional finish and should not normally be used”.  
3.
UNAUTHORISED WORK

3.1
Photographs will be displayed before the Committee meeting showing the unauthorised works.  Some of these are appended.  

3.2
The Borough Council has received very little information in respect of the conditions attached to 3/2005/0314 and has not discharged conditions 2, 4 and 5.  However, mindful that work was progressing on site before condition discharge your Conservation Officer undertook an inspection on 9 October 2008.  He noted that the development had not been built in accordance with the approved plans and 

1.
The extension eaves and gutters were raised above and over that of the historic lodge – the extension walls, at least, are too tall – this may also be associated with a change to the angle and form of the extension roofslope.

2.
Several unsympathetic openings, including patio doors (to a raised patio) and windows with horizontal emphasis (in contrast to the carefully proportioned and vertically emphasised openings of the historic build), had been introduced.

3.
The extension has not been set back from the north elevation of the historic build (to Preston New Road).

4.
The very bulky guttering is made from brown plastic (carved stone gutters on the historic build) which is incongruous.  Down pipes are also plastic.  

In your Conservation Officer’s opinion the variance is significant, has resulted in the extension dominating the historic build and has harmed the character and setting of the listed building.  

3.3
Windows and doors have also been inserted in the historic build before any of the relevant specifications required by condition 2 of 3/2005/0214 have been submitted for consideration.  In your Conservation Officer’s opinion the windows and doors are unsympathetic and generic interpretations of Georgian styles and are harmful to the character and setting of the listed building.  He would refer to the advice on this matter given to the building’s owner in his letter of 5 February, 19 May and 31 July 2007 and as discussed at the meeting of 20 July 2007.

3.4
Windows have also been inserted in the new build before specifications related to condition 4 of 3/2005/0314 have been submitted for consideration.  In your Conservation Officer’s opinion, the stained timber unsympathetically proportioned “mock sash” windows further undermine the subservience of the modern extension and are harmful to the character and setting of the listed building.  He would refer to his suggestion to the builder on 23 April 2008 that the extension could be sympathetically distinguished from the historic building by the incorporation of painted timber vertically sliding sash windows without glazing bars.  

4.
RISK ASSESSMENT

4.1
The approval of this report may have the following implications:

· Resources – Listed building enforcement/prosecution can be a protracted process with demands on the time of enforcement, conservation and legal staff.  However, successful enforcement action/prosecution proceedings may provide a deterrent to the carrying out of further unauthorised works.

· Technical, Environmental and Legal – None of the unauthorised work listed above has been the subject of complaint to the Borough Council.  The undertaking of enforcement action/prosecution proceedings in this case is at the discretion of the Borough Council (no statutory duty) and its considerations as to the expediency of doing so.

· Political – N/A.

· Reputation – The results of prosecution proceedings, in particular, may receive significant publicity.

5.
CONCLUSIONS

5.1
The Borough Council has supported the proper preservation and reuse of these important and prominent James Wyatt lodge buildings through the granting of listed building consent and planning permissions for large extensions to both structures.  The destruction of the West Lodge, its poor reconstruction, and the harmful impact of its unauthorised extension has significantly compromised the special interest of the listed building.  It is noted that in July 2008 English Heritage placed Woodfold Park Historic Park and Garden on its “at risk” register.  

5.2
The renewal of the 1997 consent for extension of the East Lodge (3/2005/0314) was not without issue.  The Garden History Society objected stating that:


“Woodfold Park is of national importance.  The twin lodges, together with the iron railings and gate form a delightful set piece, unfortunately marred by the design and detailing of the existing house.  In addition, the development of the unaltered lodge with an extension that is more than double the size of the existing floor area is contrary to the requirements of Planning Policy Guidance Note 15 which states that extensions to listed buildings should be subservient to the principal building.  It is recognised that the existing house has already had a detrimental effect on the setting of this building but it should not be compounded by allowing the proposed extension to the unaltered lodge”.  

Lancashire County Council (Archaeology) advised that:


“The current proposals are considered, by virtue of their size in comparison to the original footprint of the building, to constitute more of a new build than an extension, and to be detrimental to the character of the building and its contribution to the countryside, and, therefore, contrary to Ribble Valley Local Plan Policy ENV 19 (iv)”.

5.3
Mindful of the sensitivity required to restore and extend the classically detailed and proportioned East Lodge it is, therefore, very disappointing that the current owner of Mellor Lodge has not respected the relationship between the lodge and its modern extension shown on the approved plans and has acted against the advice provided by officers in respect of the discharge of conditions.  

5.4
Whilst an inspection of the interior of the East Lodge has not yet been undertaken, it would appear that the unauthorised work has not resulted in the loss of important and finite historic fabric, and could be reversed.  Therefore, if Members are minded to enforce, I would suggest the service of a Listed Building Enforcement Notice to be an appropriate and measured response in this instance.

6
RECOMMENDED THAT COMMITTEE
6.1
Authorise the service of a Listed Building Enforcement Notice in respect of the unauthorised works to Mellor Lodge (East).

DIRECTOR OF DEVELOPMENT SERVICES

For further information please ask for Adrian Dowd, extension 4513.

(22050803)

DECISION
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