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1
PURPOSE

1.1
To advise Committee of the ongoing negotiations regarding the Section 106 Agreement in relation to the extent of ancillary retailing that can take place on the garden centre site and present a draft Section 106 Agreement for Committee’s consideration.

1.2
Relevance to the Council’s ambitions and priorities:

· Council Ambitions – The issues in this report relate to the Council ambitions to protect and enhance the existing environmental quality of the area and in making peoples lives safer and healthier by implementing established policy.

· Community Objectives – Contribute towards tourism in the borough.

· Corporate Priorities – Conserving the countryside and enhance employment opportunities.

· Other Considerations – None.

2
BACKGROUND

2.1
Planning and Development Committee considered applications in February 2006 for a proposed increase in the range of goods for sale to include home ware, gifts and indoor fish (retrospectively) and use of café as a restaurant with extended opening hours (3/2005/1000/P and 3/2005/0999/P).  A report elsewhere on this agenda concerns itself with an application for detached aquatics building (3/2007/0694/P).

2.2
The two 2005 applications were deferred subject to the satisfactory completion of a Section 106 Agreement as indeed is the recommendation contained earlier in this agenda.  This report outlines the issues associated with a Section 106 Agreement and provides a draft Agreement for Members to consider and enable progression towards decision notices being issued for the three aforementioned planning applications.

2.3
A report brought before Members in October 2007 provided a draft legal agreement for Committee’s information prior to negotiations with the applicants representative.  The revised draft agreement following those negotiations is attached for Members’ approval.

3
ISSUES

3.1
For Committees information the site is currently governed by a Section 106 that formed part of planning approval 3/1999/0399/P which includes the clause “Not to allow the property the subject of the development to be used other than as garden centre for the sale of garden and landscaping products with no other retail use.”  In other circumstances where there was not such an agreement in place an increase in the range of goods for sale would not require the benefit of planning permission.

3.2
The reports presented to Committee in February 2006 outlined that given the site is located outside any defined settlement limit if it were to be considered for purely unfettered A1 uses, it would have been at odds with the Districtwide Local Plan Policy S8 which stated: “In cases where proposals for garden centres are allowed, the Council will normally grant consent subject to the satisfactory completion of a Section 106 Agreement.  This will be aimed at ensuring the site continues to be operated as a garden centre and no other retail use.

3.3
On the basis of the above, negotiations have been ongoing with the applicant with a view to securing the following Section 106 Agreement:

· Restriction on the actual type of range of goods within Use Class A1 considered appropriate to be sold from the site.

· A limit on the extent of A3 usage on site (restaurant) in terms of floor space.

· A mechanism to prevent the restaurant and detached aquatics building being severed from the primary use as a garden centre ie retained as a single planning unit.

3.4
As Members will be aware only a certain number of policies in the Districtwide Local Plan have been saved until such time as an adopted LDF comes into force.  Policy S8 of the Districtwide Local Plan (which concerned itself specifically with garden centres) whilst operative at the time the applications were considered has not been saved as it was considered such proposals could be dealt with within other policies.  Of relevance is PPS6 Planning for Town Centres, which advises on using conditions effectively, in particular:


“Local Planning Authorities should consider using planning conditions to ensure that the character of a development cannot subsequently be changed to create a form of development that the Local Planning Authority would originally have refused.  When appropriate conditions should be used to:

· prevent developments from being sub-divided into a large number of small shops or units;
· ensure that ancillary elements remain ancillary to the main development;
· limit the range of goods sold.
Therefore notwithstanding the fact that S8 is no longer operative, there is policy in place to enable the Council to seek the satisfactory completion of a Section 106 Agreement to achieve the aforementioned objectives.

3.5
Members may recall that a report was presented to them in August 2007 regarding potential ways to draft such an agreement with a detailed draft provided in October 2007.  At that time it was suggested that various parts of the site could sell various goods (lists to be included within an agreement of what constituted garden centre/non garden centre goods) with maximum floor areas specified for specific types of goods.  However this was considered too inflexible to the applicant and may have proved problematic to monitor.

3.6
More recent discussions with the applicant have reaffirmed that due to the nature of the garden centre retail trade it would be difficult to work to fixed percentages of the shop floor allocated to specific product groups as the industry is very seasonal.  There is also a large crossover of product range that is hard to categorise eg indoor/outdoor conservatory/garden furniture, which would make it difficult to manage and police the percentage split.  Notwithstanding this they understand the need to restrict the overall site thereby ensuring it retains its identity and function as predominantly a garden centre.  For this reason it is proposed that the garden centre be split into three specific areas in terms of retailing activity as follows.

3.7
Area 1 – Outdoor Sales Area, Existing Sundries Shop – Entrance and Exit, Existing Retail Shop (Currently Gift Shop), New Proposed Glass House and Outdoor Ponds

3.7.1
It is considered that the outside areas should be restricted to the sale of goods and services normally sold at a garden centre.  This area would include the current outdoor sales area to the rear of the modern roadside structure.  Consent has previously been granted for the replacement of the existing polytunnel structures to the rear of the modern roadside structure and those buildings to be erected in their place would fall within this land area.  It also includes the existing indoor retail area immediately to the southwest of the restaurant and the area of the new outdoor ponds considered under 3/2007/0694/P.  The area between the buildings and car park is also included as the garden centre uses this flagged area for the display of larger items for sale.  A plan attached to the draft Section 106 Agreement clearly defines this area.

3.7.2
For the avoidance of doubt it is suggested that a list of suitable goods be incorporated within the agreement as follows:

Horticultural products, trees, plants, shrubs, houseplants and flowers.

Propagation seeds, bulbs, seed trays, plant pots etc.

Sundries, plant protection and plants support, hanging baskets and auxiliary products.

Compost and gravels, aggregates and other garden hard landscaping sundries.

Fencing, trellis, gates and other associated products (landscaping materials).

Fertilizer and chemicals.

Garden and outdoor clothing and footwear, tool belts, gloves and kneelers etc.

Garden buildings, sheds, summerhouses and outdoor play equipment.

Outdoor garden furniture.

Outdoor aquatics and water garden equipment and their accessories.

Outdoor spas and pools.

Barbecues and their accessories.

Garden equipment, mowers, garden machinery, hand tools and accessories.

Bird and wildlife care products, hedgehog houses, bat boxes, bird feed, bird tables.

Wood preservatives and other treatments necessary for the maintenance of garden furniture.

3.7.3
The applicants have requested that conservatories be added to the list but I do not consider that these are an item normally associated with the sale of goods and services at a garden centre and thus should not be permissible on area 1 of the site.  Should Committee view the sale of conservatories appropriate, I would suggest that they be made available on the area of the site where more general retailing is to be allowed.

3.7.4
It has been calculated that area 1 as defined on the plan attached to the draft Section 106 Agreement, equates to approximately 75% of the site that is identified as available for the sale/display of goods.

3.8
Area 2 – Pavilion Coffee House and Brasserie 

3.8.1
Committee considered whether the principle of permitting a café/restaurant was appropriate on this site under 3/2005/0999/P and concluded that subject to the satisfactory completion of a legal agreement restricting the extent of A3 use and ensuring that it did not operate independently from the primary use as a garden centre, such use was satisfactory.

3.8.2
In order to ensure that the coffee house and brasserie remains a key part of the overall operation of the site as a garden centre being available for use by customers, the applicants have offered the following to be incorporated into an agreement:

The Pavilion Coffee House and Brasserie must be operated 7 days a week throughout Shackleton’s Garden Centre opening hours (for Committee’s information this is 0800 to 1800 hours Monday to Wednesday, 0800 to 2000 hours Thursday and Friday, 0800 to 1800 hours Saturday and 1000 to 1400 hours Sunday – see planning approval 3/2005/0998/P).

The building must not be sold separately to the overall site and must always remain an integral part of the garden centre business – this is important but it may be that this is better dealt with as a matter covering the entire site to prevent its sub-division in future years (see paragraph 4.1 below).

Consent to open on evenings outside general operation hours subject to relevant licensing.

3.8.3
The final point above is not considered acceptable.  The hours of the garden centre are stated above and application 3/2005/0999/P sought to enable the restaurant to open until 2400 hours Thursday to Saturday.  Whilst the formal decision on that has not been issued as it requires an accompanying Section 106, it demonstrates that in planning terms opening late 3 nights a week is acceptable.  Members need to be aware that whilst a premises licence has been issued allowing opening until 2300 hours for the other 4 nights of the week, this has not been assessed by Planning and Development Committee.  Any opening beyond approved planning hours would be in breach of planning conditions and lead the operators open to possible enforcement action.  Should the owners wish to open until hours beyond the scope of current planning restrictions, they would need to make a separate planning application to enable the necessary consultations and considerations.  To agree to what they have suggested here would be to circumvent the planning process.

3.9
Area 3 – Roadside Retail Structure and Proposed Detached Aquatics Building

3.9.1
The applicants have requested that they be granted unrestricted retail use for the roadside building and I would suggest that in terms of floor area and permitted sales, the detached aquatics building as submitted under 3/2007/0694/P be treated in the same manner.

3.9.2
It is not considered that unrestricted retail use would be appropriate for these buildings as it could result in a whole range of retail uses unrelated to the overall site usage as a garden centre.  The expansion of the garden centre was allowed subject to restrictions because of its use which was considered appropriate to the area.  Committee should not lose sight of the history of this land and the need to ensure the reasons for permitting the works to date are maintained.  For this reason it is suggested that the sale of retail goods associated with the lifestyle element of the overall business be permitted with the following considered as appropriate:

Garden furniture.

Conservatory furniture, furnishings and accessories.

Indoor aquatics, pet products and accessories.

Toys and crafts.

Regional produce, ie hampers, preserves etc.

Baskets, wickerwork and country crafts.

Home and kitchen accessories.

Giftware.

Stationery and books.

Original artwork and prints.

Fabric and cushions.

Garden games.

Country and outdoor clothing, footwear and accessories.

Christmas decorations, trees and gifts.

China, glass and gifts.

Jewellery.

3.9.3
Whilst the above list is detailed in nature in order to avoid unnecessarily restricting any other similar retail goods which the site operators may wish to sell in future years, it is considered that a clause should be incorporated into the agreement to the effect that any expansion in the lines/ranges of goods to be sold should be formally submitted to the Council in writing to check whether it is within the spirit of the specified list.  This way the Council would still retain overall control over the type/nature of ancillary retailing that was taking place on site, yet be seen to recognise the flexibility which the site owner says is required.

4
CONCLUSION


4.1
To summarise all of the above I am of the opinion that the Section 106 should outline the following:

· That clauses be inserted to ensure that no individual part of the site is sold off or allowed to operate independently from the primary use as a garden centre ie it must remain a single planning unit.

· That a specific area is identified as an A3 use ie pavilion Coffee House and Brasserie and that this must not operate outside the permitted opening hours of the garden centre except that which is permitted by 3/2005/0999/P.

· That the roadside building and detached aquatics building (subject of planning application 3/07/0694/P) can sell goods listed in paragraph 3.9.2 that are considered associated to the lifestyle element of the garden centre business.

· That the remainder of the internal and external sales area sell goods listed within paragraph 3.7.2.

· That there be no goods displayed for sale outside the defined sales area as shown on the accompanying plan to the Section 106 Agreement.

· That there be a clause that requires the site owners to submit details of any variation in goods be sold from those contained within the agreement with an undertaking that the Council will respond to them within a given timescale either agreeing to the variation in goods or not (with specific reasoning) in writing.  This would not enable the sale of goods wholly divorced from the lifestyle element of the business but offer an interpretation as to whether expanded ranges fall within the remit of the current restrictions.

5
RISK ASSESSMENT

5.1
The approval of this report may have the following implications:

· Resources – None.

· Technical, Environmental and Legal – None.

· Political – None.

· Reputation – None.

6
RECOMMENDED THAT COMMITTEE
6.1
 Approve the range of goods and restrictions on floor areas outlined in paragraphs 3.7, 3.8 and 3.9.

6.2
Give a view as to whether conservatories are considered an appropriate addition to the goods listed in paragraph 3.9.

6.3
Approve the contents of the attached draft Section 106 Agreement.

DIRECTOR OF DEVELOPMENT SERVICES

BACKGROUND PAPERS

1
Report to Planning and Development Committee dated 14 August 2007 – Shackleton’s Garden Centre proposed Section 106 Agreement.

2
Report to Planning and Development Committee dated 9 October 2007 – Shackleton’s Garden Centre heads of terms for Section 106 Agreement.

For further information please ask for Sarah Westwood, extension 4516.
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