DATED                                                                                                                      2009
RIBBLE VALLEY BOROUGH COUNCIL

- and –

DAVID MARK SHACKLETON & PAUL ANDREW SHACKLETON






         - and -

SHACKLETONS GARDEN CENTRE LIMITED

- and –

    NATIONAL WESTMINSTER BANK PLC

DRAFT /
A G R E E M E N T

Under Section 106 Town and Country Planning Act 1990

relating to property known as

Shackletons Garden Centre, Clitheroe Road, Chatburn, Clitheroe

DIANE RICE

Legal Services Manager

Ribble Valley Borough Council
CLITHEROE

THIS AGREEMENT is made the                           

  day of                        Two thousand and nine B E T W E E N 1) RIBBLE VALLEY BOROUGH COUNCIL of Council Offices Church Walk Clitheroe Lancashire BB7 2RA (hereinafter called “the Council”) and 2) DAVID MARK SHACKLETON  and PAUL ANDREW SHACKLETON of Chatburn Nurseries Clitheroe Road Chatburn BB7 4JY (hereinafter called “the Owners”) and 3) SHACKLETONS GARDEN CENTRE LIMITED (Company Reg No. 4303803) of Clitheroe Road Chatburn BB7 4JY (hereinafter called “the Leaseholder”) and  4) NATIONAL WESTMINSTER BANK PLC (Company Reg No 00929027) of 135 Bishopgate London EC2M 3UR (hereinafter called “the Bank”)          

WHEREAS:-

(1)
The Council is the local planning authority for the purposes of the Town and
Country Planning Act 1990 (as amended) for the area within which certain
land   and   property   known as Shackletons Garden Centre Clitheroe Road Chatburn Clitheroe Lancashire (hereinafter called "the Property") shown edged red on the plan attached hereto (“ the plan”) is situated          

(2)
The Owners are seized of the fee simple absolute of the Property which is registered at HM Land Registry with Absolute Title under Title Number LA853479 and Title Number LA948621          

(3)      The Property is subject to a Legal Charge dated the Ninth day of August Two                 thousand and five made between the Owners of the one part and the Bank of the other    part          

(4)       The Leaseholder holds the leasehold estate in the property by a Lease dated 31 July                two thousand and two and a Lease dated eighth August two thousand and five which is registered at HM Land Registry with Absolute Title under Title Number LAN20299

(5)
The Owners have by two written applications both dated the Seventeenth day of November Two thousand and five applied to the Council for permission to develop the Property as detailed in the plans and particulars deposited with the Council under reference 3/2005/1000/P and 3/2005/0999/P          

(6)
The Council is satisfied that the development disclosed by the said particulars is such as may be approved by the Council under the said Act          

NOW   THIS DEED WITNESSETH as follows:-
1.
THIS Agreement is made in pursuance of Section 106 of the Town and Country Planning Act 1990 (as amended) and is a planning obligation for the purposes of that Section with the intent to bind the Property and the owners to observe and perform the covenants restrictions and obligations set out in the Schedule hereto          

2.
IN consideration of the Council hereby approving the said development for the purposes of the said Act the Owners hereby covenant with the Council as set out in the Schedule hereto          
3.
THE  expressions  "the  Council"  and  "the  Owners" and “ the Leaseholder” and “the Bank”  shall  include  their respective successors in title and assigns          
4.
THE Bank hereby consents to the execution of this Deed and acknowledges that subject as herein provided the Property and its interests therein shall be subject to and bound by the Planning Obligations contained in this Agreement          

5.
NO person shall be liable for breach of a covenant in this Agreement after they shall have parted with all interest in the site or the part thereof in respect of which such breach occurs by such release shall be without prejudice to liability for any subsisting breach of covenant arising prior to the parting with such interest          

6.
UPON the completion of this Agreement the Owners shall pay the Council’s costs in connection with the preparation of this Agreement in such sum as shall have previously been notified to the Owners by the Council          

7.
THIS Agreement is a local land charge and shall be registered as such          

8.
NOTHING in this Agreement either express or implied shall prejudice or affect the Council’s rights powers duties and obligations in the exercise of its functions as a Local Authority and the rights powers duties and obligations of the Council under all public and private statutes directives bye-laws and regulations may be fully and effectively exercised as if the Council had not entered this Agreement          
IN WITNESS whereof the Council has caused its Common Seal to the hereunto affixed to this Deed and the Bank and the Owners and the Leaseholder have signed as a Deed the day and year first before written          

THE SCHEDULE

1.
The Bank but so as not to impose any liability on the Bank except during such time as the Bank is in occupation of the Property and the Owners hereby covenant with the Council that the Property shall be permanently subject to the restrictions regulating the development thereof as hereinafter contained          

2.
The said covenants referred to in the preceding clause are as follows:

(a)
Not at any time to sell, transfer, lease, licence or use or operate or contract to use or operate the Pavilion Coffee House and Brasserie ( hereinafter called “the restaurant”) shown as Area 2 and coloured blue on the attached plan or in any way separate the use of the restaurant from the use or operation of the property as a garden centre          

(b)
That the property and the restaurant and detached area 3 buildings situate within the property forever remain as a single planning unit          

(c)
Not to use the restaurant other than within the A3 use class and to operate seven days in a week but not to operate outside the permitted opening hours of the garden centre except that which is permitted under Planning Permission Reference (3/2005/0999/P)          

(d)
Not to sell any goods or services from the outdoor areas of the Property within Area 1 shown coloured yellow on the attached plan other than the following permitted goods:

· horticultural products, trees, plants, shrubs, house plant and flowers;

· propagation seeds, bulbs, seed trays, plant pots etc;

· sundries, plant protection and plants support, hanging baskets and auxillary products;

· compost and gravels, aggregates and other garden hard landscaping sundries;

· fencing, trellis, gates and other associated products (landscaping materials);

· fertilizer and chemicals;

· garden and outdoor clothing and footwear, tool belts, gloves and kneelers etc;

· garden buildings, sheds, summerhouses and outdoor play equipment;

· outdoor garden furniture;

· outdoor aquatics and water garden equipment and their accessories;

· outdoor spas and pools;

· barbecues and their accessories

· garden equipment, mowers, garden machinery, hand tools and accessories;

· bird and wildlife care products, hedgehog houses, bat boxes, bird feed, bird tables;

· wood preservatives and other treatments necessary for the maintenance of garden furniture;

(e)
Not to sell any goods or services from the property within Area 3 shown coloured pink on the attached plan (without the Council’s previous consent in writing which shall be granted or refused within 21 days of the receipt of a written request by the owner or leaseholder) other than the following permitted goods:

· garden furniture;

· conservatory furniture, furnishings and accessories;

· indoor aquatics, pet products and accessories;

· toys and crafts;

· regional produce, i.e hampers, preserves etc;

· baskets, wickerwork and country crafts;

· home and kitchen accessories;

· giftware;

· stationery and books;

· original artwork and prints;

· fabric and cushions;

· garden games;

· country and outdoor clothing, footwear and accessories;

· Christmas decorations, trees and gifts;

· china, glass and gifts;

· Jewellery;


(f)         Not to display, offer for sale or sell any goods outside the defined sales areas 1, 2 and 3 shown on the attached plan.

THE COMMON SEAL of RIBBLE

)
VALLEY BOROUGH COUNCIL

)
was hereunto affixed to this Deed in the       )

presence of:-
                                               )








Mayor








Chief Executive

EXECUTED AND DELIVERED AS A DEED)

by NATIONAL WESTMINSTER BANK PLC
)
in the presence of:



)
SIGNED AS A DEED by


)
PAUL ANDREW SHACKLETON

)
in the presence of:-



)

SIGNED AS A DEED by


)
DAVID MARK SHACKLETON

)
in the presence of:-



)

EXECUTED AND DELIVERED AS A DEED )

BY SHACKLETONS GARDEN CENTRE      )

LIMITED acting by two Directors or one     ) 

Director and the Company Secretary          )









Director









Director/Secretary

