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1
PURPOSE

1.1
To consider the appropriate form of enforcement action for this breach of planning control.  

1.2
Relevance to the Council’s ambitions and priorities

· Council Ambitions – The report deals with the potential issues arising as a result of Enforcement Action if taken, and subsequent actions will have an impact on protecting and enhancing the existing environmental quality of the area.

· Community Objectives – Decisions taken will have an effect on the objective to protect and enhance the built and natural environment of Ribble Valley.

· Corporate Priorities -  To protect and enhance the existing environmental quality of our area. 

· Other Considerations – None.

2
BACKGROUND

2.1
The ‘planning unit’ of the Spread Eagle public house in Mellor (as would be the case for any public house) comprises the building itself and its outdoor areas such as play areas, beer gardens and car park.  The authorised use of the site as a public house covers the whole of the planning unit.  Therefore, provided that there is no operational development (ie structures or buildings) involved, the use of any part of the ‘planning unit’ for any purpose normally associated with a public house can be carried out without planning permission (as no development or change of use would be involved).  

2.2
Until some time around July 2005, the area at the rear of this public house building was used as a children’s play area and contained play equipment.  That was a legitimate use of this area of land falling within the use rights of the public house.  At that time, the play  equipment was removed and replaced with timber decking.  Tables are placed on the decking and it is used as an outdoor eating and drinking area.  This is also a legitimate use which falls within the use rights of the public house.  It does not represent a material change of use in planning terms.  

2.3
The decked area was used for its intended purpose throughout the remainder of the summer of 2005.  The decking was then the subject of discussion at a Licensing Sub-Committee meeting on 13 October 2005 which was considering an application for an extension to the licensing hours of the public house.  This resulted in the planning department being asked by the Environmental Health Officers whether the decking should have had planning permission.  The answer to that question is that permission was required, but only because the decking and its associated balustrade represents operational development.  The use of that area as a beer garden does not, in itself, require permission.  If tables were placed on the grass in that area, permission would not be required.  The effects on the amenities of any nearby residents of a beer garden formed in that way would be very little different to the use of the decked area for eating and drinking.

2.4
A planning application seeking retrospective permission for the decking (3/2006/0029/P) was considered by the Planning and Development Committee at its meeting on 29 March 2006.  All of the points made above were included in the relevant Committee report.  That report also included a detailed summary of three letters of objection which had been received from the owners/occupiers of the nearest dwelling to the unauthorised decking (who also addressed the Committee meeting).  It was stated in the report that, whilst the objections raised by nearby residents were appreciated, the only consideration to be made in respect of the development concerned its effects on the appearance of the locality.  As an area of timber decking with timber balustrading which has a maximum height above ground level of only approximately 1.4m, it was considered that the effects on visual amenity were minimal and acceptable.  As a small scale development at an existing commercial premises the development was also considered to satisfy the requirements of the relevant policies of the Local Plan.  

2.5
It was recommended that planning permission be granted.  The summary of reasons for approval stated in the report was as follows:


The operational development (ie the construction of the decking and balustrade) for which retrospective planning permission is sought has no seriously detrimental effects upon visual amenity or the amenities of nearby residents.

2.6
Notwithstanding the advice comprised in the report, and the recommendation of approval, Committee resolved to refuse the application and also resolved ‘that appropriate enforcement action be taken’.  The reason for refusal given on the Refusal Notice is as follows:


The proposed development due to the permanent nature of the decking area would intensify the use of the beer garden activity and result in noise disturbance and general amenity issues to the detriment of adjacent residents and as such be contrary to Policy G1 of the Districtwide Local Plan.

The decision to take Enforcement Action was made in reliance on the facts available at the meeting.  However, as the application was recommended for approval, the report to the Committee did not contain any consideration of the consequences of Enforcement Action.  

2.7
At the time of preparation of this report, no appeal had been received against the refusal of planning permission.  The applicants’ agents are still awaiting instructions from their clients regarding whether or not to submit such an appeal.  Although the agents have not either confirmed or denied this, it is possible that the applicants may defer a decision regarding a planning appeal until they are aware of precisely what, if any, Enforcement Action is to be instigated against them.

2.8
No formal enforcement action has yet been taken in respect of this development.  This is because it is proving difficult to construct an Enforcement Notice which would be sustainable at appeal. The reason for this is because the development which has been refused planning permission is ‘operational development’ when the ‘harm caused’ principally relates to its use rather than the structure itself.  The nearest resident has been informed of this difficulty and advised that the Committee’s resolution to take appropriate Enforcement Action might not necessarily mean a formal Enforcement Notice.

2.9
On all formal Enforcement Notices a Local Planning Authority is required to specify the breach of planning control alleged; the reasons for issuing the Notice (ie the harm caused by the alleged unauthorised development); and the steps which are required in order to remedy the alleged breach of planning control (and thereby address the harm alleged to have been caused by the development).

2.10 
In this case, the alleged breach of planning control would be “the erection of decking and balustrading”.  For reasons previously explained, it cannot be alleged that a change of use has taken place.

2.11 
With regards to the harm caused by the development there are two possible alternatives as follows:

1.
As the unauthorised development is operational development, it could be alleged that it has a detrimental effect upon visual amenity.  As an area of timber decking with balustrading which does not exceed approximately 1.4m above ground level, it is considered that this would be very difficult to sustain at appeal.  Indeed, it would be very difficult to even put a case forward.  Another problem with alleging this particular form of harm is that this was not included in the reason for refusal of the planning application.

2.
It could be alleged (as it is in the reason for refusal of the planning application) that the decking intensifies the use of the beer garden activity and thereby results in increased noise and disturbance to neighbours.  If a Notice was served for this reason, the Local Planning Authority would have to put a case forward in any appeal that the presence of the decking would result in more use of the area for eating and drinking than if the same number of chairs and tables were simply placed on the ground; and that any such increase in use would result in such a serious level of additional harm to the amenities of neighbours to justify the service of the Notice.  Again, it is considered that this would be a very difficult case to sustain.

2.12 
Whatever reason is given for serving the Notice, the works required to remedy the breach would be the removal of all the decking and balustrading.  It would not be possible to require the cessation of the use of this area as a beer garden.  The removal of the decking would remedy any alleged harm to visual amenity (had it been possible to sustain such an allegation).  With regards to the amenities of neighbours, its removal would only address the difference in harm caused by the increased use of a decked area over and above a beer garden formed “on the ground” (again, if it had been possible to sustain such an allegation).

2.13 
The applicants’ agents have expressed the opinion (orally not in writing) that, if an Enforcement Notice were to be served, then their clients will be more than likely to appeal.  The agents further commented that, whatever reason is given for the service of the Notice, they will request that the appeal is considered at a Hearing or Public Inquiry. 

2.14 
For the reasons given in this report, it is considered that any formal enforcement notice (whatever reason is given for its service) would be so difficult to defend at appeal that there is a very serious risk that, not only would the appeal decision be found in favour of the appellant, but that the Council’s behaviour would be considered unreasonable.

2.15 
Having resolved to take “appropriate” enforcement action, the Committee could advise that this be in the form of informal action.  The applicants’ agents have, however, expressed the opinion (again orally rather than in writing) that their clients would be unlikely to act upon any informal request for the decking to be removed.  I concur with the agents’ view, and consider that informal enforcement action would be very unlikely to be successful.  This course of action would, technically, comply with the Committee’s resolution, but I would imagine that it would not go anywhere near as far as neighbouring residents are expecting.  This course of action could, therefore, lead to a complaint against the Council by nearby residents.

2.16 
To summarise, the three options are as follows:

(1)
Serve an Enforcement Notice on the grounds of detriment to visual amenity.


For

· Would comply fully with the Committee resolution.

Against
· This reason is not included in the reason for refusal of the planning application.  

· The nearby residents are likely to feel that their objections to the development were not being addressed.  

· The appeal is highly likely to be found in favour of the applicant.

· Risk of Council’s behaviour being considered unreasonable.

(2)
Serve an Enforcement Notice on grounds of adverse effects on the amenities of nearby residents.


For

· Would comply fully with the Committee resolution.
· Nearby residents would feel that their objections to the development were being fully and properly addressed.

Against
· The appeal is likely to be determined in favour of the applicants.

· Risk of the Council’s behaviour being considered unreasonable.

(3)
Pursue informal enforcement action.


For

· Would, technically, comply with the Committee’s resolution.

Against
· Little chance of being successful.

· Likely complaints from neighbouring residents that this is not really within the spirit of the Committee’s resolution.

2.17 
Clearly there are no options here which are free from risk.

3
RISK ASSESSMENT

3.1
The issue covered by this report will have the following implications

· Resources – Involvement in any appeal proceedings could have financial implications for the Council.

· Technical, Environmental and Legal – As indicated in the report.

· Political – None.

· Reputation – The report seeks to ensure that the decisions taken in respect of this enforcement matter will not result in harm to the Council’s reputation. 

4
RECOMMENDED THAT COMMITTEE
4.1
 Considers the contents of the report and advises officers on precisely what (if any) further enforcement action it wishes officers to instigate in respect of the unauthorised decking and balustrade.

DIRECTOR OF DEVELOPMENT SERVICES 

BACKGROUND PAPERS

1
Committee report for application 3/2006/0029/P.

For further information please ask for Colin Sharpe, extension 4500.
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