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1
PURPOSE

1.1
To define a protocol and agree its use in respect of the monitoring and, where necessary, enforcement of markets/car boot sales and other temporary events/uses of open land.  

1.2
Relevance to the Council’s ambitions and priorities

· Council Ambitions – The protocol will help the Council to deal in a consistent manner with instances of temporary uses of land taking place without the necessary planning permission in order to make peoples lives safer and healthier.  It will also assist the Council to protect and enhance the existing environmental quality of our area.

· Community Objectives – The protocol will contribute towards the objectives of a sustainable economy, community cohesion, environmental excellence, tourism and improving the health and well-being of local people.

· Corporate Priorities – In applying the protocol the Council's priority of conserving the countryside will be promoted.  

· Other Considerations – The issue of car boot sales and other temporary events on open land is raising a number of concerns which the Council needs to address in a co-ordinated manner.  

2
BACKGROUND

2.1
The Town and Country Planning (General Permitted Development) Order 1995 effectively grants planning permission for a number of classes of development (which includes uses of land) which are described as permitted development in Schedule 2 of the Order.  Part 4 of Schedule 2 relates to ‘Temporary Buildings and Uses’, and Class B of Part 4 defines the following as permitted development:


“The use of any land for any purpose for not more than 28 days in total in any calendar year, of which not more than 14 days in total may be for the purposes referred to in paragraph B2, and the provision on the land of any moveable structure for the purposes of the permitted use”.  


Paragraph B2 states that the purposes for which only 14 days are permitted are as follows:

a)
the holding of a market (which includes car boot sales).

b)
motor car and motorcycle racing including trials of speed, and practising for those activities.

2.2
In recent years a problem has arisen with car boot sales being operated from three sites in particular for more than the permitted 14 days.  In all three cases, this has resulted in serious concerns about highway safety, and detriment to the free flow of traffic on the A59.  Subject to appropriate traffic management measures, the County Surveyor accepts the operation of the sales and events within the permitted development allowance, but would strongly object to any proposal to increase the number of sales or events on any sites which gain access from the A59.  

2.3
Two of the sites are in relatively isolated locations in Sawley/Gisburn such that any detriment to the amenities of nearby residents as a result of car boot sales has been minimal.  In respect of the third site, which is on the edge of Barrow village, however, the excessive number of car boot sales (which usually commence in the early hours of Sunday mornings) has resulted in serious detriment to the amenities of nearby residents.  

2.4
In addition to car boot sales, the site at Sawley has also been used for a number of other temporary events (including music festivals, motorcycle racing events and a political rally).  These events, specially the motorcycle racing and the events involving amplified music have resulted in noise nuisance to local residents.  

2.5
In respect of one of the sites, there is an Enforcement Notice relating to the operation of car boot sales for in excess of the permitted development allowance which was served in 2003, and which remains effective.  This existing Notice can be used for prosecution purposes in the event of any future sales which exceed the annual allowance.  In respect of the other two sites, new Enforcement Notices have recently been served.  In the event that these new Notices become effective and are not complied with, then the landowners and operators of those businesses would also be liable to prosecution.

2.6
In order to address, in a co-ordinated manner, all of the problems and issues which arise out of the operation of car boot sales and other temporary events, the Council is presently engaged in a multi-agency initiative (involving various departments of the Council, the Police, the County Highway Authority, the Environment Agency, Trading Standards and other bodies) to ensure the proper control in the future of car boot sales and other temporary uses of open land.  

2.7
As part of this initiative, an effective and manageable comprehensive Strategy for all open air events is being formulated.  This will incorporate the relevant service standards of all the bodies and organisations involved in the initiative, in order to ensure that such events are operated successfully, safely, in accordance with all relevant laws and legislation, and without undue harm to the amenities of nearby residents.  

2.8
The main town planning input into the overall Strategy is to ensure that the number of events on any one site does not exceed the permitted development allowances referred to previously in this report.  By inference, this will limit any potential for harm to the amenities of local residents.   The remainder of this report will outline a protocol for achieving that objective.  

3
THE PROTOCOL

3.1
In this section of the report, explanatory text will be in standard type and any content to be included in the protocol will be in bold type.

3.2
Under Section 37 of the Local Government (Miscellaneous Provisions) Act 1982, the operators of markets/car boot sales are required to give the Council 28 days notice of any intended market/sale.  Other events (such as music festivals, political rallies etc) require a licence under the Licensing Act 2003.  These Notices and requests for licences are sent to the Council's Legal Section.  

3.3
The Council will inform/remind all known landowners/operators of markets/car boot sales and other temporary events of their responsibilities in respect of the Local Government (Miscellaneous Provisions) Act 1982 and the Licensing Act 2003.  

3.4
A copy of all Notifications and licence requests (followed by confirmation of any licence being granted) will be sent by the Legal Section to the Planning Enforcement Team where they will be kept in an appropriate file.

3.5
The Council's Senior Planning Officer (Enforcement) will be responsible for keeping the file and monitoring events (ie in the sense of keeping a record and the number of days which have been used up).  The Council would expect all other relevant agencies to assist in monitoring and consider that the relevant police authority should assist.

3.6
The Council will inform anyone seeking a licence if the operation of the event which is being requested would result in the permitted number of days being exceeded and would thereby result in a breach of planning control in respect of which they would be liable to enforcement action or prosecution proceedings.  

3.7
The Council will inform landowners/operators when they have only two of the permitted 14 or 28 days remaining, and will inform/remind them of the enforcement action or prosecution proceedings which will be instigated against them in the event of the allowances being exceeded. 

3.8
In the case of a site with an existing effective Enforcement Notice, prosecution proceedings through the Magistrates Court will be instigated immediately following the first event which is in excess of the permitted allowance.  In the case of a site which does not have an existing Enforcement Notice, then such a Notice will be served immediately following the first event which is in excess of the permitted allowance.  

3.9
An officer of the Council (or an agent operating on behalf of the Council) will visit the sites of all notified or licensed events to establish whether or not the event actually took place.  The evidence from the visits will be reported to the Senior Planning Officer (Enforcement).  

3.10
If an event is commenced but finishes early for any reason (the most common of which is likely to be bad weather) then it will be counted as having taken place.  

3.11
Planning case law indicates that it is normally held that days are used up from the 14/28 day allowance if there is physical evidence of the use, even though the primary activity itself is not being undertaken.  The Council will operate in accordance with the precedent established by case law.  

3.12
Any day upon which structures associated with the temporary event (such as portable toilets, portable buildings or fences) are left on the site may be considered by the Council as using up some of the permitted 14/28 days.  

3.13
It has also been established by case law, that any day upon which there is activity on the site associated with the temporary use, counts as using up days from the permitted allowance.  For example, in the case of a music festival, it is likely that there will be site preparation on one or more days prior to the event, and possible that ‘campers’ would still be present on the site for at least one day after the event.  In this way a ‘three day event’ could easily use up five or six days of the allowance.  The Council will operate in accordance with this case law.

3.14
Any day upon which there is activity on the site associated with the temporary event (such as site preparation before the event and site clearance after the event) will be considered by the Council as using up some of the permitted 14/28 days.  

3.15
Farmers or other landowners often consider that if events are conducted on different parts of a holding during the year, the 14/28 day rule may be side stepped.  However, relevant case law indicates that, in practice, this is not the case, as the planning unit to be considered is the whole of an agricultural holding.  The Council will operate in accordance with this case law.  

3.16
In all formal enforcement proceedings relating to agricultural land, the planning unit defined in the Enforcement Notice will be the whole of the agricultural holding concerned.  In proceedings relating to other open land, the Enforcement Notice will cover the whole of the planning unit.  

3.17
As previously stated, the use of a site as a market (including car boot sales) or for motor car or motorcycle racing events is permitted for a maximum of 14 days in any calendar year.  This is a total allowance for those uses and does not permit 14 days for markets and 14 days for motor vehicle racing events.  The Council will operate its enforcement procedures in accordance with this interpretation.

3.18
In the event of a site being used for the holding of both markets (including car boot sales) and motorcycle or motor car racing events (including trials of speeds and practising for such events) appropriate enforcement action will be taken if the number of days used in total for these events exceeds 14 in any calendar year.  
4
CONCLUSION

4.1
It is considered that the previous section of this report comprises a protocol which will facilitate the effective and consistent monitoring and enforcement of markets, car boot sales and other temporary uses of open land in the interests of highway safety, the amenities of local residents and the appearance and character of the rural areas of the Borough.  It also provides very clear guidance to landowners and operators of such events of their responsibilities and the consequences of their committing a breach of planning control.  

5.
RISK ASSESSMENT

5.1
The approval of this report may have the following implications

· Resources – the implementation of the protocol will generate a need for officer time, the majority of which will be accommodated within existing staffing levels.  However, there will be a need for an officer (or an outside agent on behalf of the Council) to visit the sites of events outside normal working hours. 

· Technical, Environmental and Legal – the main aspects relate to the Council's statutory duties to enforce legislation and the balance between this and other priorities.  

· Political – none. 

· Reputation – the Council's reputation should be enhanced by the operation of a clear and consistent protocol relating to enforcement in respect of these uses of land which have the potential to result in detrimental effects upon highway safety, the amenities of local residents and the appearance and character of the rural areas of the Borough.

6
RECOMMENDED THAT COMMITTEE

6.1
Agree to the publication and use of the protocol as outlined in Section 3 of the report and its inclusion in a Council wide document relating to open land events.

BUILDING AND DEVELOPMENT CONTROL MANAGER 

For further information please ask for Colin Sharpe, extension 4500. 

NOT FOR PUBLICATION – EXEMPT INFORMATION under Category 7 of Schedule 12A of the Local Government Act 1972





DECISION 
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