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1
PURPOSE

1.1
To inform Committee about when, and what, fees (pursuant to the legislation) may be charged for certain information that is requested from the Council and to seek approval for a proposed fee regime.

1.2
Relevance to the Council’s ambitions and priorities

· Council Ambitions - The Freedom of Information Act and the Data Protection Act give people rights to certain information that is held by the Council.

· Community Objectives – please see above.

· Corporate Priorities -  please see above.

· Other Considerations - The Council has a statutory duty to comply with the provisions of the Freedom of Information Act and the Data Protection Act and with subordinate legislation made under them.

2
BACKGROUND

2.1
The Freedom of Information Act 2000 (“the FOIA”) allows access to information held by public authorities.  The majority of the costs for complying with requests are met by the public sector.  However, the FOIA does allow public authorities (such as the Council) to decline to comply with certain requests for information on the grounds of costs where these requests would be particularly expensive (in particular, where the costs of meeting them would exceed a defined sum which is referred to as “the appropriate limit”).  It also allows for public authorities to charge for answering requests for information in certain circumstances.

2.2
The Data Protection Act 1998 (“the DPA”) exists to provide protection for people’s personal information and to allow others to use personal information when they need to in accordance with set statutory procedures.  Section 7 to 9 of the DPA give rights to individuals to access personal data about them that is held by others such as the Council (so called “subject access requests”).

2.3
Section 12 of the FOIA allows public authorities to refuse to answer requests for information if the cost of complying would exceed the “appropriate limit”.  
Section 9A of the DPA makes similar provision in relation to subject access requests to public authorities insofar as they relate to “unstructured personal data” (no limit applies to any other forms of personal data).

2.4
Sections 9 and 13 of the FOIA allow public authorities to charge for answering requests in certain circumstances.  Section 9 applies where the “appropriate limit” has not been met.  Section 13 applies where the “appropriate limit” has been exceeded.   
The Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004 (“the Regulations”) which came into force on 1 January 2005 set out the maximum fee that can be charged in each case (as to which, please see paragraphs 2.8 and 2.9 below).

2.5
The Regulations also provide that the “appropriate limit” for local authorities such as Ribble Valley Borough Council is £450.  This limit applies when this Council is considering whether the cost of complying with a request would exceed the appropriate limit.  Regulation 4 sets out which factors a public authority may, for the purpose of its estimate, take into account.  The “manpower” aspect of these costs are to be estimated at a rate of £25 per person per hour.

2.6
If a request would cost less than the appropriate limit to answer (which is the case for the vast majority of requests that the Council receives), and there is no other basis on which it may be refused or otherwise dealt with, the Council must comply with the request.  The fees that it may charge in these circumstances are much more restrictive that when the appropriate limit is exceeded, with the Council bearing the majority of the costs of the request.  The maximum fee depends upon whether the request relates to personal data.

2.7
For requests to which section 1 of the FOIA applies, the maximum fee has to be calculated in accordance with the Regulations. 

2.8
In cases where the appropriate limit has not been exceeded (and where the request does not relate to personal data) the maximum fee that could be charged is (as per Regulation 6) based on the authority’s estimate of the costs that it reasonably expects to incur in:

(a)


informing the person making the request whether it holds the information; and

(b)
communicating the information to the person making the request (Regulation 6(2)).

This includes the costs of:

(a)
complying with any obligation under section 11(1) of the 2000 Act as to the means or form of communicating the information;

(b)
reproducing any document containing the information (e.g. photocopying or printing); and

(c)
postage and other forms of transmitting the information (Regulation 6(3)).

However, no account can be taken of staff time in undertaking these activities.

2.9
In cases where the appropriate limit has been exceeded and where the request does not relate to personal data, the maximum fee has to be calculated in accordance with Regulation 7.

2.10
The basic rules on charging under the Regulations can therefore be summarised as follows:

· Below the appropriate limit - you cannot charge for anything other than disbursements.

· Above the appropriate limit - you don’t have to comply but if you choose to comply then you can only charge the Regulation 4 costs plus disbursements (as per Regulation 7).

2.11
For personal data subject access requests (whether or not they include unstructured personal data) the maximum fee is prescribed in the Data Protection (Subject Access)(Fees and Miscellaneous Provisions) Regulations 2000.  The effect of these Regulations is that for a body such as this Council, the maximum fee which may be required under section 7(2)(b) of the Data Protection Act 1998 (i.e. the maximum we could charge to respond to a subject access request) is £10.

2.12
The Department for Constitutional Affairs (“DCA”) have produced guidance on the application of the Regulations.  This notes (at paragraph 3.3) that:


“Authorities can develop their own policies on charging fees below the maximum, with the discretion to charge a lower fee or waive fees altogether.  This would need to be properly thought through on the ordinary principles of good policy-making.  It is recommended that authorities should publish their policies on charging as an aid to applicants, and ensure that all staff are aware of the policy and know how to apply it consistently.  Authorities cannot develop fees policies that would lead to them charging more than the maximum allowed for in the fees Regulations where those maximum fees apply.”

2.13




The DCA guidance also advises (at paragraphs 3.4.5 and 3.5.1) that:


“Authorities can charge for the actual costs incurred, but charges are expected to be reasonable.  For example, in most cases, photocopying and printing would be expected to cost no more than 10 pence per sheet of paper.”


“Where the maximum fee would be very low – say less than £5 or £10 –public authorities are encouraged to consider waiving the fee altogether.

3
ISSUES

3.1
Unlike many district councils who employ an “Information Officer” to deal with the myriad of Freedom of Information and Data Protection requests and issues, such responsibilities have in the Ribble Valley instead, historically, been amalgamated into the legal department and the IT department respectively.  The Council’s Solicitor therefore deals with Freedom of Information requests, as well as providing legal advice in respect of data protection issues to the Council’s Data Protection Officer.  The Data Protection Officer is currently Liam Sutcliffe (with support from Peter Hothersall, the Computer Manager).  

3.2
Although the Council could, if it so wished, have no de minimis in place and charge FOIA applicants full disbursements in respect of every request that is made (however small), it is suggested that this:

· is not good practice (as discussed in the DCA guidance above);

· is not reflected in the practice of other councils in Lancashire (the Council’s Solicitor asked other Information Officers in a meeting what they charged and all indicated that they had a de minimis below which they would not charge at all for FOIA requests); and

· would make little economic sense, since the staff costs involved in writing back to people, paying in cheques etc., assessing specific costs, would be likely to outweigh the minor financial benefits that might be so obtained.

3.3
Similarly, the Council could, if it so wished, charge less than the maximum fee of £10 for a subject access request under the Data Protection Act 1998.  However, given that such requests are often time consuming and sensitive (frequently involving a mixture of both subject and third party personal data), and that potentially large amounts of information can be requested, the Solicitor and the Data Protection Officer, feel that a blanket fee of £10 is appropriate.

3.4

For these reasons, the Solicitor, in her role as Freedom of Information Officer, and the Data Protection Officer (in consultation with the Computer Manager), have agreed upon a Draft Fees Policy which meets the legislative requirements but which is also proportionate and fair, and which employs a de minimis fee level for FOIA requests and a £10 fee in respect of all subject access requests.

3.5
This draft fees policy is set out in Annex A to this Report.  

4.
RISK ASSESSMENT

4.1
The approval of this report may have the following implications

· Resources – The FOIA and the DPA have been in force for some time.  The proposed policy would give the Council’s officers a legitimate basis for and the confidence to charge applicants in the cases listed.  It would also assist members of the public in that the fees information would be made available on the Council’s website.

· Technical, Environmental and Legal – The legal guidance in respect of the FOIA and the DPA is set out above.  

· Political – The proposed fees policy reflects best practice and takes on board comments in the DCA’s guidance.

· Reputation – Without an agreed fees policy in place, the Council’s decision to charge for providing information might be subject to scrutiny.
5.
RECOMMENDED THAT COMMITTEE

5.1
Consider and adopt the Fees Policy set out in Annex A to this Report.

5.2
Agree that the Fees Policy should be:

· published on the Council’s website; and 

· used by the Council’s officers, in conjunction with the legal guidance, when deciding on whether, and how much, to charge an applicant requesting information under FOIA and/or DPA. 
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Department for Constitutional Affairs, Guidance on the application of the Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004: http://www.foi.gov.uk/practitioner/feesguidance.htm.
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Data Protection (Subject Access)(Fees and Miscellaneous Provisions) Regulations 2000.  
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Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004.
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Data Protection Act 1998.

5.
Freedom of Information Act 2000.

For further information please ask for 

Debbie Nuttall, on extension 4403.

ANNEX A
DRAFT FEES POLICY

Requesting Information from the Ribble Valley Borough Council

The Freedom of Information Act (“the FOIA”) established a right of access to all types of recorded information held by public authorities (such as the Ribble Valley Borough Council).  Subject to a range of exemptions, it imposes obligations on such authorities to disclose information.   

Under the Data Protection Act 1998 (“the DPA”) individuals have the right to access their own information (i.e. personal data about them) held on computer and in specific manual files.  The FOIA extends these rights to allow access to all types of information which public bodies hold, whether personal or non-personal.   

The Council is not required to release any information to which any of the exemptions in the FOIA apply.  

An important feature of the FOIA is the requirement for each public authority to produce a Publication Scheme.  This sets out what information it will publish as a matter of course, how and when it will do so, and whether there is a charge for the information supplied. 

You can access the Ribble Valley Borough Council’s Publication Scheme by clicking here [insert hyperlink].

Requesting Information

Information under the FOIA can be obtained by
contacting Debbie Nuttall at: debbie.nuttall@ribblevalley.gov.uk; or by writing to:

Freedom of Information Officer (Legal Department)
Ribble Valley Borough Council,
Council Offices,
Church Walk,
Clitheroe,
Lancashire,
BB7 2RA

Information under the DPA (e.g. subject access requests) can be obtained by
contacting Liam Sutcliffe at: liam.sutcliffe@ribblevalley.gov.uk; or by writing to:

Data Protection Officer (Computer Department)
Ribble Valley Borough Council,
Council Offices,
Church Walk,
Clitheroe,
Lancashire,
BB7 2RA

In some cases a charge for information may be applied (please see our “Fees Policy” below for further information on this). 

Copyright 

If you want to re-use or reproduce our publications (for example, commercially or for circulation for education/ training purposes) you will, in most cases, need to apply for a copyright licence. 

Complaints Procedure 

If you, as an applicant, are dissatisfied with our initial response you can seek an internal review of that decision.  A member of staff who was not involved with the original request will undertake the review.  Requests for review should be sent to the Legal Services Manager, Diane Rice, at the Council or at: diane.rice@ribblevalley.gov.uk.  If you remain dissatisfied, you can seek an independent review from the Information Commissioner.  Requests for a review by the Information Commissioner should be made in writing directly to: 

The Information Commissioner
Wycliffe House Water Lane
Wilmslow
Cheshire
SK9 5AF

Fees Policy

This policy explains the fees we charge for complying with requests for information under the FOIA and the DPA and how we will calculate those fees.

1.

Freedom of Information Act 2000 (FOIA)
Where your request is for information included in our Publication Scheme any applicable charges will be as set out there, or in any published fees schedules relating to such information.  Charges for other information (and charges where no charges are specified in our publication scheme or elsewhere) will be calculated as follows:

1.1
Estimating Costs
When we receive a request for information we will estimate the costs we reasonably expect to incur in dealing with your request.  In making this calculation we will take into account the time our staff (or contractors) spend on the following activities at a rate of £25 per person per hour:

· Determining whether we hold the information requested, 

· Locating the information or documents containing the information, 

· Retrieving such information or documents, 

· Extracting the information from the document containing it.

We will not take into account time we expect to incur on the following when calculating the estimated costs:

· Checking whether the request meets the requirements of the FOIA, 

· Considering whether an exemption under the FOIA applies, 

· Considering whether the request is a vexatious or repeated request, 

· Obtaining authorisation to disclose information, 

· Calculating the fee to be charged, 

· Any advice or assistance we provide in relation to the request.

1.2
Where the estimated cost is less than £450 (i.e. below “the appropriate limit”)

If the estimated cost is equal to or less than £450, then we will not charge you for any time our staff spend dealing with or responding to your request. 

We will only charge you for any ‘disbursements’ we incur in informing you whether we hold the information requested, and communicating that information to you. 

This will include the costs to us of:

· Putting the information in any preferred format you have requested (for example DVD, CD-Rom, video or audio cassette).  We will charge you the actual cost to us of doing this; 

· Reproducing any document containing the information (for example printing or photocopying).  We will charge you for printing and photocopying at a rate of 10p per A4 sheet, 20p per A3 sheet and £1 per sheet for colour copies. 

· Postage and other forms of transmitting the information.  Postage and transmission will be charged at the actual cost to us.

We will waive any charges which we estimate to be, or which are, less than £5.

Our fees will normally be exclusive of VAT.  We will only charge VAT if the information you ask for is also available from a source other than a public authority, for example, from a private limited company.

1.3 
Where the estimated cost exceeds £450

We are not obliged to respond to requests where we estimate that the cost of complying will exceed £450.  

If we estimate that the cost of complying with your request will exceed £450 we will try to assist you to refine your request, in order to see if it can be brought within this limit.

If following such assistance your request cannot be brought within this limit we will normally decline to respond to your request.  This is because we have limited resources to deal with complicated or time-consuming requests.  However, in exceptional circumstances we may (at our sole discretion) be prepared to respond to requests which exceed this limit, provided that you pay our charges set out below.

Where we agree to respond to requests which exceed the £450 limit, we will charge you for the time spent by our staff (or contractors) at a rate of £25 per hour on the following activities:

· Determining whether we hold the information requested, 

· Locating the information or documents containing the information, 

· Retrieving such information or documents, 

· Extracting the information from the document containing it.

We will also charge for both the time spent by our staff and any disbursements we incur in informing you whether we hold the information requested, and communicating that information to you.  This will include any time and disbursements associated with:

· Putting the information in any preferred format you have requested. 

· Reproducing any document containing the information (for example printing or photocopying). 

· Postage and other forms of transmitting the information.

1.4

Fees Notices
Where we propose to charge a fee for responding to a request, we will issue a fees notice first.

The 20 working day period we have to comply with requests will be ‘frozen’ when we issue the fees notice and will only restart when we receive payment of the fee.  If you pay by cheque, the period will only restart when your cheque has cleared.

If you do not pay the fees notice within three months, that ‘cancels’ your request, and we will not have to give you the information you requested.

If the actual cost of responding to your request is more than stated in the fees notice we will bear the additional cost.  If the actual cost is less than stated in the fees notice we will refund the excess money to you.

1.5
Related Requests

We may treat two or more requests for information as one single request for the purpose of estimating whether our costs will exceed £450 and for charging, in the following circumstances:

· Where we receive two or more requests for similar information, and 

· The requests are received within any period of 60 consecutive days; and  

· Those requests appear to have been made by the same person, or different persons acting in concert or pursuance of a campaign.

2.
Data Protection Act 1998 (DPA)

We charge a fee of £10 for responding to ‘subject access requests’ (that is a request for personal data about yourself) under the DPA.  

We are not obliged to respond to your request until we have received the required fee.

If your request is for ‘unstructured personal data’ (that is data about you which is not held on computer or as part of a ‘relevant filing system’) then we are not obliged to, and will not normally, respond to your request if we estimate that the cost of doing so will exceed £450.   
3.
Mixed Requests

Where your request includes information which falls under more than one of the access regimes we will, where appropriate, separate out the constituent parts of the request for the purposes of calculating what fees will be charged.  

4.
Complaints

If you are unhappy with our decision or do not consider that we have handled your request properly and we are unable to resolve this issue informally, you are entitled to make a formal complaint to us by writing to the Legal Services Manager, Diane Rice, at the Council, or by emailing her at: diane.rice@ribblevalley.gov.uk. 

If you are still unhappy after we have investigated your complaint and reported the outcome to you, you may complain directly to the Information Commissioner. 

The Information Commissioner can be contacted at Wycliffe House, Water Lane, Wilmslow, Cheshire, SK9 5AF or via their website at https://www.ico.gov.uk/Global/contact_us.aspx
5.
About this Policy

This Policy was last updated on 25 September 2007 and has been drafted to comply with the legislation and guidance listed below.  For further information on our powers to charge fees for the supply of information you are referred to these documents.

· The Freedom of Information Act 2000 

· The Data Protection Act 1998 

· The Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004 

· Data Protection (Subject Access) (Fees and Miscellaneous Provisions) Regulations 2000 (as amended) 

· The Department of Constitutional Affairs’ Guidance on the application of the Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004. 

This policy will be reviewed and amended from time to time to reflect changes in the law and guidance.
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